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Executive Summary

This Norwegian Helsinki Committee and Foreign Policy Centre publication seeks to draw attention to the
human rights situation in some of Europe’s most contested but least well known places: Transnistria, South
Ossetia, Abkhazia, Nagorno-Karabakh and Crimea. When unrecognised states or disputed territories are on
the agenda it is usually about the unresolved nature of their conflicts with the countries they have tried to
leave, and the role of external patronage and tight security grip exercised by Russia and (in the case of
Nagorno-Karabakh) by Armenia, or indeed assessing the risks of ceasefire violations. These issues, and the
thorny questions of status, provide the backdrop to this publication but this essay collection’s primary focus
is what can be done to improve the human rights situation despite these challenges. It brings together a
range of different perspectives, both from the ground and from international experts.

The publication has three central observations. Firstly, that it is essential that more is done to support the
work of local non-governmental organisations (NGOs), journalists and lawyers to help them build their
capacity and to improve collaboration between them in challenging circumstances. It addresses how the
international community needs to find ways to encourage the de facto authorities not to close civic space
or place restrictions on NGO activity.

Secondly, there is a need to improve access to international law and international monitoring processes.
The publication highlights the importance of the European Convention on Human Rights, whose rights and
responsibilities apply in the unrecognised states as a result of all the recognised state parties to the
conflicts being signatories, both the states with de jure sovereignty and particularly for the powers that act
as ‘patrons’ or occupiers. More can be done to support lawyers both on the ground and internationally in
taking cases to the European Court of Human Rights (ECtHR) and courts operating under universal
jurisdiction in third countries. Effective documentation of human rights abuses may also open up
opportunities for the use of ‘Magnitsky’ legislation or other personal sanctions on human rights abusers
from or operating in disputed territories. More must be done to enable United Nations (UN), Organisation
for Security and Co-operation in Europe (OSCE), Council of Europe and other international human rights
monitoring missions to overcome wrangling over ‘status’ issues to conduct their work in these territories.

Thirdly, that issues of conflict resolution and human rights come together in the vital issues of protecting
both the rights of internally displaced person (IDP) communities (particularly the very large Azerbaijani and
Georgian IDP populations) and the human rights of ethnic Georgians, Ukrainians, Crimean Tatars and
Moldovans who are still trying to live in the disputed territories which have mainly been home to them
since before the conflicts began. The international community must ensure these issues are an important
part of their dialogue with the de facto authorities, as well as improving assistance to countries managing
the needs of their IDP communities.

Key Recommendations

To the de facto authorities and recognised state governments
e Abide by all international human rights standards and allow access for monitoring missions;
e End pressures on NGOs, including those working with international partners or donors;
e Protect the rights and welfare of IDPs and minority groups;

To the International Community and Global Civil Society
e Prioritise human rights issues in dialogue with the de facto authorities and the state parties;
e Support capacity-building for civil society, journalists and lawyers in unrecognised states;
e Improve access to international legal mechanisms (e.g. ECtHR) and universal courts;
e Use sanctions, including ‘Magnitsky’ type provisions, against rights abusers in de facto states;
e Improve support for IDP communities.
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1. Introduction: Addressing human rights challenges in
Eastern Europe’s grey zones

By Adam Hug?

If the defence of human rights is to be truly universal it is important to examine whether and how these
rights can still be protected even in spaces that fall at the margins of the international system. The authors
in this Norwegian Helsinki Committee and Foreign Policy Centre publication aim to shine a spotlight on the
human rights situations in some of Europe’s most contested but least well understood spaces: Transnistria,
South Ossetia, Abkhazia, Nagorno-Karabakh and Crimea. The international community’s focus on managing
these conflicts can sometimes overlook the need for the inhabitants of these areas to enjoy the same rights
and freedoms from persecution as those in established states.

A very brief history

This publication seeks, as much as possible, to avoid trying to tackle the huge and vexed issues around
conflict resolution, the ongoing humanitarian tragedy of internally displaced persons (IDPs) or the status of
de facto entities and their wider place in the world, which are much more fully addressed elsewhere.?
Nevertheless they are issues that frame and shape the discussion so it is important to briefly set out the
backgrounds to the conflicts. Each of these conflicts has their own unique challenges and dynamics but
nevertheless there are some shared roots that underpin them.
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The existence of these conflicts and (broadly) unrecognised entities can trace their roots back to the way
the patchwork of ethnicity and territory during Soviet times swiftly unravelled upon the Union’s collapse.
Transnistria, South Ossetia, Abkhazia and Nagorno-Karabakh have all separated themselves from the larger
entities to which they were attached during Soviet times. The flowering of national identity, and with it
often radical nationalism, amongst the peoples of the collapsing Soviet Union manifested itself at many
different and competing levels. The reassertion of national identity at the level of the former republics, now
independent countries, came into conflict with the parallel flowering of identities amongst the national
minorities and autonomous regions that sat within their borders, whose relationships with their regional
centres and majority populations had been traditionally mediated and managed by Moscow. The newly
emerging states saw the presence and divergent priorities of autonomous units within their territory as a
challenge to their ability to consolidate their control of the state and national legitimacy. Efforts by these
new states to define and build their national identities through cultural markers (such as national religious
institutions) and to promote national languages in place of Russian or minority languages further widened
the disconnect between local majorities and minorities.

The Nagorno-Karabakh Autonomous Oblast was an ethnic Armenian-majority political entity situated
entirely within the borders of the Azerbaijani Soviet Socialist Republic (ASSR). The movement to,
unsuccessfully, persuade the Soviet Union to transfer Nagorno-Karabakh from the control of the
Azerbaijani SSR to the Armenian SSR known as the Karabakh Committee was an important mobilising block
within the rising Armenian national consciousness during the 1980s. The Armenian leadership of the Oblast
called on the USSR in 1988 to transfer control of the territory from Azerbaijani to Armenian control and
organised a local referendum that was boycotted by the Azerbaijani community. Tensions grew between
Armenian and Azerbaijani communities across the region with significant inter-communal violence (in 1988
in Sumgait and 1990 in Baku against long-established Armenian minority communities) and significant
transfers of population between the two republics. Following on running disputes and shortly before the
dissolution of the Soviet Union in November 1991 the Parliament of the Azerbaijani SSR dissolved the legal
status of the Nagorno-Karabakh Autonomous Oblast?, triggering the Oblast’s leadership to declare
independence. War was shortly joined by both the de facto authorities and the new states of Armenia and
Azerbaijan, with significant loss of both combatant and civilian life, including the massacre of Azerbaijani
civilians at Khojaly. By the time of the ceasefire declaration on May 5™ 1994 the Armenian forces had been
victorious, taking control of Nagorno-Karabakh, creating a new de facto administration called the Republic
of Artsakh based out of Stepanakert and occupying the surrounding seven districts of Azerbaijan, forcing
the Azerbaijani populations of those regions to flee as IDPs and who have since been unable to return,
644,000 in total.> In addition to the IDPs the flow of refugees between Armenia and Azerbaijan comprised
360,000 ethnic Armenians who arrived in Armenia from Azerbaijan® and around 250,000 ethnic
Azerbaijanis who arrived from Armenia from 1988 to 1994.”

Tensions along the line of contact remain fierce with sniper fire and border skirmishes claiming 20 to 30
lives each year, both military and civilian, with a notable flare-up in 2016 leading to even greater casualties
(up to 300) and a small territorial advance by Azerbaijani forces.® The continuing risk of such incidents
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flaring into a wider conflagration remains ever present. The Organisation for Security and Co-operation in
Europe (OSCE) Minsk Group under the auspices of the three co-chairs from France, Russia and the United
States, brings together the Governments of Azerbaijan and Armenia for talks. Ceasefire monitoring is
conducted under the Personal Representative of the OSCE Chairman-in-Office and his small staff of field
advisers, but with the parties remaining far apart the overall international effort remains predominantly a
conflict management rather than a resolution process. The de facto authorities of the self-styled ‘Republic
of Artsakh’ are not represented at the talks.

Abkhazia had the status of an Autonomous Soviet Socialist Republic with a greater freedom of local
governance at the time of the USSR’s collapse than the other entities under examination here. Ethnic
Abkhaz had a strong and separate identity but at the time of the collapse of the Soviet Union they only
accounted for 17 per cent of the population with Georgians forming a narrow majority of those living in the
area.’ Tensions around the status of the region were exacerbated by the centralising tendencies of the new
nationalist President of Georgia, Zviad Gamsakhurdia, leading it to take steps towards independence.
However it was during the chaos and conflict in the wake of Gamsakhurdia’s ouster that saw a military
expedition against a pro-Gamsakhurdia militia by Georgian army commander Tengiz Kitovani, who decided
to lead an assault on Abkhazia’s capital Sukhumi that triggered the outbreak of war. The war would see
around five percent of the Abkhaz population either killed or injured. The majority of the Georgian
population in Abkhazia fled or were expelled (over 200,000 IDPs) in a victory for Abkhaz forces backed by
elements of the Russian military and fighters from the north Caucasus. The de facto authorities gained
control over most of the territory of the region save for the Kodori Gorge which remained under Georgian
jurisdiction and would prove a source of insecurity and tension between all stakeholders until 2008. The
territory has also seen periodic waves of expulsion/flight and then return of portions of the pre-war
Georgian population in Abkhazia, most notably to the Gali region adjacent to areas of full Georgian control,
where between 45,000 and 55,000 Georgians are now believed to be living in the present day (fluctuations
tend to happen around harvest time).?

In the 1990s the conflict in the South Ossetian Autonomous Oblast between separatist forces and the
Georgian government was somewhat overshadowed by the conflict in Abkhazia but was subject to similar
trends and forces, with local autonomy clashing with the centralising tendencies of the new Georgian state
and a resurgent Georgian national identity and nationalism. Again the war was won by separatist forces,
with the local South Ossetian forces backed by local Russian military units, but Georgia was able to exercise
considerable control both directly and informally over significant portions of the South Ossetian
countryside until 2008. Between 1996 and 2004 the Ergneti market on the Georgian side of the (then) loose
boundary line with South Ossetia served as a bustling meeting place between the two communities,
bonding over the sale of contraband goods. The closure of Ergneti as part of Georgian President Mikheil
Saakashvili’s anti-smuggling drive was seen as a significant blow to local community relations.

The situation in both Abkhazia and South Ossetia changed dramatically as a result of the Russian-Georgian
war of August 2008. Escalating geo-strategic tensions between Georgia and Russia, that manifested
themselves in 2008 through Russia’s lifting of sanctions against the de facto Governments, increased
Russian military activity in both entities and a series of attacks between Georgian forces and their Abkhaz
and South Ossetian counterparts took place. After shelling and a number of skirmishes in early August,
Georgian President Saakashvili ordered full-scale military action which initially took control of significant
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sections of South Ossetia from the de facto authorities. Russian forces declared war on Georgia, an action
which it argued was in response to the death of its peacekeepers in the region, leading to a conflict from
August 7" to 12" 2008. This conflict saw up to 850 dead,*? the withdrawal of Georgian forces from the
entirety of South Ossetia (including all areas it had held prior to 2008), the expulsion of Georgian forces and
authorities from Kodori Gorge in Abkhazia, a significant new flow of Georgian IDPs from both regions* and
for a brief period the Russian occupation of Georgian towns including Gori and Zugdidi. Shortly after the
ceasefire on August 26™ 2008 Russia formally recognised the independence of both Abkhazia and South
Ossetia, setting the stage for the status quo in both regions today. *°

Transnistria’s break from Moldova was mainly political but also spurred by linguistic and cultural divides. In
1990 the leadership of Tiraspol, the Russian speaking second largest city in the Moldavian SSR attempted to
claim independence from its Moldovan counterparts, joining with other areas on the east (left) bank of the
Dniester River to proclaim membership of the Pridnestrovian Moldavian Soviet Socialist Republic. After the
fall of the Soviet Union this area claimed independence amid the backdrop of movements in Moldova to
increase ties with Romania, to transition linguistically from Russian to Romanian and from Cyrillic to the
Latin script. A short military conflict took place between March and July 1992, with separatist forces
achieving victory with support from Russia’s 14" Army and a mix of Cossacks and other irregular forces.
Since the conflict a tri-lateral peacekeeping force and command structure between Moldova, Russia and
the de facto authorities has managed the de-militarised zone at the international border with Ukraine.
Compared to the current state of other conflict areas examined in this publication there has been a
considerable degree of normalisation and engagement between the de facto authorities and their
Moldovan counterparts, with trade, both legal and black-market, continuing and the political leadership of
the breakaway region traveling freely to and from Chisinau airport as noted by Alina Radu in this
publication.®

Crimea at different times held both ASSR and Oblast status and sat within the Russian Soviet Federative
Socialist Republic before its transfer to the Ukrainian Soviet Socialist Republic in 1954. Crimea’s Tatar
population was expelled from the region in the 1940s under Stalin and were only able to return in the
twilight days of the Soviet Union. Crimea’s status had been the subject of some debate both before and
after the collapse of the USSR, with the Crimean Supreme Council attempting to declare independence in
1992 and trying to vote for greater autonomy in 1994. However after this initial burst of activism tensions
subsided and began to be folded into the broad linguistic, political and cultural tensions within Ukraine. In
the wake of the 2013-14 Euromaidan protests and the ‘Revolution of Dignity’ that saw President
Yanukovych removed from office, the tensions over the post-independence territorial settlement
resurfaced dramatically. Previous divisions provided an organising hook around which to frame the Russian
annexation of Crimea and invasion of Donbass. Russia sent troops operating clandestinely without insignia
(known as ‘little green men’) into Crimea on February 27" 2014 to capture major installations and surround
Ukrainian military forces. The Russian backed ‘de facto authorities’ under the leadership of Sergey
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Aksyonov, who had previously led the small Russian Unity party in the Crimean Supreme Council*’, pushed

through a referendum on Crimea’s status on March 16% 2014, boycotted by its opponents and rejected by
the international community, which saw a declaration of support for joining Russia as a Federal Subject
(Republic), although with thin turnout in substantially lower numbers than claimed by the Kremlin. The
Russian authorities completed the annexation on March 18" 2014 declaring the creation of the Republic of
Crimea as part of the Russian Federation. The conflict saw the displacement of some ethnic Ukrainians and
Crimean Tatars from Crimea as IDPs.

Where we are today

These conflicts have remained unresolved until the present day, with de facto authorities becoming more
entrenched year by year. International attempts at mediation, primarily through the OSCE, have floundered
between the Scylla and Charybdis of competing, and often opposing, rights to self-determination and
territorial integrity, the involvement of parties to the conflict (primarily Russia) in the mediation
mechanisms and the IDP issue.

So as Dr Dennis Sammut points out in his piece perhaps the greatest humanitarian and human rights
challenge falls outside the scope of this specific publication®®, the IDPs left in the wake of these conflicts.
The numbers of IDPs and refugees®® are greatly contested as noted above but remain in the hundreds of
thousands®, providing an enormous logistical strain on the governments taking care of them and a so far
irreconcilable issue in the attempts at conflict resolution. This essay collection is not the best place to
elucidate or litigate the IDP or conflict issue as there are already a number of major publications exploring
this vital topic.?!

The publication’s aim is to focus on the situation on the ground in and around these disputed territories
and what the status quo means for residents living under the control of the de facto authorities. In a
number of cases there are new dynamics and potential uncertainties. Focusing on the human rights
standards within the disputed territories the annual Freedom House rankings provide their usual brief pen
picture of the situation with Abkhazia?? and Nagorno Karabakh? listed as partially free, while Transnistria®*,
South Ossetia®® and Crimea?®® are listed as not-free.

Abkhazia has seen internal tensions that, as well as personal rivalries, partially contain divisions between
those wishing to build up its independent institutions and those wishing to promote (or who see no
alternative to) closer integration with Russia, with Moscow more clearly supporting the latter project since
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the 2008 war. In 2014 when President Alexander Ankvab was forced to resign after public protests against
corruption and mismanagement, then opposition leader Raul Khajimba defeated Aslan Bzhania in an
election between candidates both seen as closer to Russia than Ankvab but where the victor’s supporters
were alleged to have been influential in removing ethnic Georgians from the voter rolls.?’ Particularly in the
area of security it is an open secret that the de facto authorities are expected to defer to Russian demands
and with a significant presence of Russian security personnel on the ground.

In April 2019 Aslan Bzhania, who was seen as a front runner in the 2019 de facto Presidential election,
along with his bodyguards were hospitalised in Moscow with a mystery illness that was subsequently
identified by a German laboratory as mercury (and other toxic metal) poisoning.?® Bzhania’s position
towards the Russians has shifted overtime and in 2016 he was arrested by the Russian security services
while he was seeking to build pressure on Khajimba to resign, so overall he was seen to be more wary over
Moscow’s integration efforts towards Abkhazia than the current leadership.?® With Bzhania’s health still
recovering, including continued difficulty breathing, his ally Alkhas Kvitsinia stood as the main opposition
candidate. Also worth noting is that a few weeks prior to the first round Khajimba had a well-publicised
meeting with President Putin, seen as an indication of Russian backing.

In the closely fought first round the incumbent President Khajimba received around 26 per cent of the vote
to Kvitsinia’s just over 25 per cent, while the ally of former President Ankvab, former deputy minister Oleg
Arshba, was narrowly beaten into third with just below 25 per cent.3® In the horse trading that followed the
first round former President Ankvab had endorsed the candidacy of Kvitsinia in return for an agreement for
Ankvab to become Prime Minister in the event of victory. However despite this alliance Khajimba was able
to defeat his rival by a mere 999 votes on September 8" 2019.3!

The United Nations High Commissioner for Human Rights (OHCHR) and other formal international human
rights mechanisms have had access to Abkhazia (and South Ossetia) rejected by the de facto authorities.*?
However unlike their Ossetian counterparts the Abkhaz authorities have allowed some forms of
international access. Former Council of Europe Commissioner for Human Rights, Thomas Hammarberg, in
partnership with the International Crisis Group’s Magdalena Grono, were tasked by the European Union
(EU) to undertake a review of the human rights situation in the disputed territory and were granted access.
Their report became stuck in wrangling over the language used to discuss status issues between Georgia
and the EU,* leading the authors in exasperation to release their findings independently via the Olaf Palme
Centre.3* Their report covered a broad range of issues noting the need for reform of detention facilities,
corruption in law enforcement (particularly the traffic police-a common problem in the wider region) and
that NGOs were seeing the narrowing of civic space and had received less funding and greater pressure
since the 2008 conflict. Their report also drew attention to the problem surrounding property rights,



https://www.reuters.com/article/us-georgia-abkhazia-election/abkhazia-elects-opposition-leader-as-president-idUSKBN0GP09K20140825
https://www.reuters.com/article/us-georgia-abkhazia-election/abkhazia-elects-opposition-leader-as-president-idUSKBN0GP09K20140825
https://theglobalobservatory.org/2014/09/dubious-election-divisive-new-president-abkhazia/
https://jam-news.net/abkhaz-parliament-confirms-opposition-leader-was-poisoned-presidential-elections-may-be-rescheduled/
https://jam-news.net/abkhaz-parliament-confirms-opposition-leader-was-poisoned-presidential-elections-may-be-rescheduled/
https://www.rferl.org/a/russia-detains-abkhazia-opposition-figure-follow-khajimba-resignation-demand/28155105.html
https://eurasianet.org/abkhazia-presidential-election-heads-to-runoff
https://eurasianet.org/abkhazia-presidential-election-heads-to-runoff
https://jam-news.net/incumbent-abkhaz-president-khajimba-wins-second-term-in-surprise-victory/
https://www.ecoi.net/en/file/local/1443533/1930_1537260340_g1824969.pdf
https://www.middleeasteye.net/opinion/abkhazia-human-rights-report-eu-doesnt-want-you-read
https://www.palmecenter.se/wp-content/uploads/2017/07/Human-Rights-in-Abkhazia-Today-report-by-Thomas-Hammarberg-and-Magdalena-Grono.pdf
https://www.palmecenter.se/wp-content/uploads/2017/07/Human-Rights-in-Abkhazia-Today-report-by-Thomas-Hammarberg-and-Magdalena-Grono.pdf

particularly in relation to ethnic Georgians and IDPs, findings that were also echoed by the UN who have
also identified that the practice of demolishing the ruins of houses owned by IDPs had restarted in
2017.3*While still freer than the other unrecognised states assessed in this publication the general view (in-
line with the Hammarberg and Grono report) is that the overall civic space in Abkhazia has gradually been
shrinking in recent years, with increasing pressure put on those working with international partners, though
a formal foreign agents law has been avoided.?® A recent paper by Olesya Vartanyan of the International
Crisis Group shows how the ethnic Georgian community in the Gali region have been struggling to deal with
the increasingly closed crossings and the implementation of new Abkhaz residence permits which limits
their ability to visit Georgian controlled territory.’

Despite its position as one of the more closed societies being explored in this collection South Ossetia’s
electoral politics is surprisingly competitive with active parliamentary elections and incumbent presidents
losing to rivals in both 2001 and 2017.%® Freedom of expression is limited with local media under the
control of the de facto authorities and pressure on independent journalists and activists taking place. As
with a number of neighbouring states in the region the use of criminal defamation has been used to
intimidate critics in South Ossetia, such as social media activist Tamar Mearakishvili.3® In 2017 Jehovah’s
Witnesses were classified as an extremist organisation, creating a de facto ban on their activities and
highlighting freedom of religion concerns. Schools teaching in the Georgian language are being phased out,
discriminating against the Georgian minority community remaining within South Ossetia and echoing
similar changes in Abkhazia.*® According to the UN the introduction of a ‘foreign agents’ law in 2014,
mirroring the similar Russian legislation, has significantly closed the space for civil society in South Ossetia
leading to the closure of NGOs and reduced engagement in ‘track two’ dialogue with international NGOs
around confidence and peacebuilding.** The Russian presence in South Ossetia is more pronounced than in
Abkhazia, not least as the result of the linkages with North Ossetia, where many South Ossetians have
moved to find work?*2.

Until recently the politics of Nagorno-Karabakh has perhaps been more stable and less competitive than in
Abkhazia,*® an environment shaped by the military pressure from Azerbaijan and the close political
relationship with its patron Armenia, from which it receives over 60 per cent of its budget.* Local human
rights challenges remain similar to those elsewhere in the region, such as corruption, executive influence
over the judiciary and a limited space for independent civil society. Also in Nagorno-Karabakh a 2017
constitutional referendum sanctioned increased presidential powers, abolished the post of prime minister,



https://www.ecoi.net/en/file/local/1443533/1930_1537260340_g1824969.pdf
https://jam-news.net/ngos-journalists-accused-of-treason-in-abkhazia/
https://oc-media.org/challenges-faced-by-ngos-in-abkhazia/
http://www.laender-analysen.de/cad/pdf/CaucasusAnalyticalDigest94.pdf
https://www.amnesty.org/download/Documents/EUR5669742017ENGLISH.pdf
https://eurasianet.org/no-more-georgian-in-south-ossetias-schools
https://eurasianet.org/no-more-georgian-in-south-ossetias-schools
https://www.tandfonline.com/doi/full/10.1080/23761199.2015.1086571?scroll=top&needAccess=true

and postponed elections until 2020 for incumbent leader Bako Sahakyan, a move described by opponents

as a ‘constitutional coup’.*

While not changing the fundamental position in respect to the conflict, the impact of the ‘Velvet
Revolution’ in Armenia has created political uncertainty in the relationship between Yerevan and the de
facto authorities in Nagorno-Karabakh. Prime Minister Pashinyan is the first leader of Armenia whose
political identity is not extricable linked with Karabakh.*® The political tensions inside Armenia, such as
between Pashinyan and former President Kocharyan?’, are pitting the new Armenian government against a
Karabakhi political elite who had previously dominated public life in both Yerevan and Stepanakert.*
Pashinyan even accused the current de facto authorities of Nagorno-Karabakh of conspiring to hand over
territory to Azerbaijan in an effort to discredit him.*® Amid the tensions between Yerevan and Stepanakert
and in the wake of June 2018 demonstrations by citizens opposing abuses by the Nagorno Karabakh
security services de facto President Sahakayan announced he would not be standing for re-election.*®

The upcoming de facto 2020 Presidential election in Nagorno-Karabakh could be potentially more
competitive than previous ballots,*! which were personality contests within the ruling regime rather than
featuring significant genuine opposition. With relations with the new Armenian government providing a
potential dividing line, and presenting both opportunities for reform and for destabilisation, given the old
guard are likely to try and protect their position against radical change.>? Overall the human rights situation
is improving with people more able to speak out and make critical Facebook posts, with the previous threat
of retribution including arrest significantly reduced.

The situation of Crimea remains somewhat different to its counterparts in that it has been annexed by a
metropolitan state, a member of the UN Security Council at that. While the vast majority of states have not
recognised this annexation as legitimate, the fact that Russia formally deems Crimea to be part of its
territory requires it to place the same human rights safeguards and legal protections over it (for what they
are worth) that apply in the rest of the Russian Federation, including recourse to the European Court of
Human Rights (ECtHR). Previous Foreign Policy Centre (FPC) publications have touched on some of the
major human rights challenges facing the local population, particularly for those unhappy with the
annexation. The 2017 ‘Closing the Door’ publication showed how Crimean Tatar political leaders®, in
particular, have been targeted. One tool for increasing pressure on the Tatar community has been the
prosecution of members of religious groups, such as the proselytising Tablighi Jamaat movement and the
non-violent extremist groups Hizb ut-Tahrir, which are legal in Ukraine but outlawed in Russia.>*
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Relations between the de facto Transnistrian Authorities and the Moldovan Government are less tense
than the other relationships addressed here. Back in 2013 Thomas Hammarberg, then in the capacity of
being a UN Senior Expert, was able to provide a comparatively comprehensive overview of some of the
human rights challenges faced by the region.> The international community was allowed access to help
deliver a ‘Human Rights Joint Action Programme 2016-2018’ in the Transnistrian region as a partnership
between OHCHR, UNDP, UNAIDS and UNODC, focusing on important but less politically challenging issues
identified by Hammarberg such as: disability rights, tackling HIV/AIDs, rights of prisoners and domestic
violence.>® Corruption, language rights and space for independent civil society and media remain significant
challenges.

All the longstanding disputed states that maintain their independence have created human rights
ombudsman or similar offices akin to their counterparts in the metropolitan states. The Ombudsperson in
Abkhazia since March 2018 is the widely respected former co-director of The Center for Humanitarian
Programmes, Asida Shakryl*’, but like its counterpart, the Presidential Commission of Human Rights in
South Ossetia, it has been described as ‘hollow in terms of their real powers and importance’ by the
European Parliament research division, though Shakryl’s status and expertise helps offset this to a certain
degree.>® The Ombudsman in Nagorno-Karabakh has an active engagement on issues relating to the conflict
and has made efforts to strengthen its institutional legitimacy, such as through membership of the
European Ombudsman Institute, but until now has played a limited role. The Transnistrian Commissioner
for Human Rights, Vyacheslav Kosinsky, reported to a plenary session of the deputies of the Transnistrian
Supreme Council that his office received 871 appeals for assistance in 2018.5° However looking at the cases
he raised highlights how the remit of these offices are often extremely broad as they are acting as
ombudsman in fields as broad as consumer protection, employment rights and monitoring government
performance in its administration of social security payments.®® While it is somewhat understandable given
the size of populations to consolidate this activity into one office, it means the ability to focus time on more
challenging human rights issues, including abuse of power, is more restricted.

A number of the de facto authorities have used references to international human rights conventions as at
least a notional ambition for local practice and certainly as a signal to the international community. For
example Transnistria has unilaterally pledged to respect the two UN Covenants on human rights, the
European Convention on Human Rights and the Convention on the Rights of the Child. Similarly Abkhazia’s
de facto constitution recognises and guarantees ‘the rights and freedoms proclaimed in the Universal
Declaration of Human Rights, the International Covenants on Economic, Social, Cultural, Civil and Political
rights, and other universally recognised international legal instruments’.%! Despite such unilateral efforts
and attempts at local capacity building, as Illya Nusov points out in his essay given the level of control they
wield the ultimate legal responsibility lies with the ‘patrons’ of these de facto states, Armenia for Nagorno-
Karabakh and Russia for the remainder, and to a lesser, more narrowly defined way, with the countries
from which these de facto authorities are attempting to secede from.
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What our authors say

The essay by Gunnar M. Ekelove-Slydal, Ana Pashalishvili and Inna Sangadzhiyeva discusses methods of
strengthening respect for human rights in Abkhazia, Transnistria, South Ossetia and Nagorno

Karabakh. Based on case law of the European Court of Human Rights, it concludes that both the patron and
the parent states as well as de facto authorities are obliged to uphold human rights to the extent that they
have effective control over the territory. The authors argue that supporting development of civil society
groups and training of journalists and lawyers to work together on human rights issues may be the most
effective strategy to improve human rights. Many issues can be solved in status-neutral ways such as
improving prison conditions, health care, education, social services, and housing; eliminating
discrimination; and increasing respect for fundamental freedoms. International actors should increase
support for such co-operation.

Ilya Nuzov writes a contribution that addresses the international law aspects of responsibility for violations
of international human rights law committed in Eastern Europe’s ‘grey zones'. It provides an overview of
the human rights obligations of non-State actors and States vis-a-vis the individuals in the ‘grey zones’. It
argues the contested nature of these ‘grey zones’ under public international law, arising among others
from disputed sovereignty and territorial control, results in the obfuscation and fragmentation of human
rights obligations between state and non-state actors, causing ambiguities and gaps with respect to the
attribution of international responsibility for violations. The essay examines these gaps in light of the
available mechanisms of redress on the international level against both individuals and entities that commit
war crimes, crimes against humanity and other abuses, and suggests gap-filling alternatives.

Dr Dennis Sammut explains some of the history and background to the current unresolved conflicts. He
explores the particular role played by Russia as both a conflict party and a putative peacemaker. The essay
seeks to explore the similarities and differences between these unrecognised states and other micro-states.
He sets out the case both for non-recognition and for engagement, while arguing in favour of greater
European involvement in efforts to move the situation forward.

Caucasian Knot's essay acquaints readers with the current situation of non-profit and nongovernmental
organisations (NGOs) in the ‘unrecognised’ states of Southern Caucasus, and examines the history and
peculiarities of the electoral process in these territories. It provides a brief overview of the most well-
known NGOs and the main areas of their activities. It looks at the interactions between NGOs and de facto
state structures including what civil initiatives are supported by officials, and in which areas people need to
overcome the bureaucracy's pressure. It provides a special focus on the electoral practices in Abkhazia,
South Ossetia and Nagorno-Karabakh, in the context of the international ‘non-recognition’, examining the
level of civil control during voting, the status of international observers, and cases of abuse by the
authorities.

Rustam Anshba’s contribution focuses on the Georgian-Abkhazian unresolved conflict over the status of
Abkhazia. He gives a very brief overview of the present day status of the conflict, before focusing on the
issues that are related to the limitations and constrains the young population of Abkhazia are facing on a
daily basis. The lack of development and long-term isolation have lasting negative effects on the younger
post-war generation, which in the future will be faced with the question on how to resolve the ongoing
conflict. His essay concludes with open-ended questions and ideas on how to engage with the population of
Abkhazia and build skills and capacity to address the conflict related issues in the future.

The essay by Caucasian Knot and Alan Parastaev argues that the non-recognition of independence of South
Ossetia by the international community is the main reason for the underdevelopment of the human rights
sphere in this region. It looks at the positive steps taken by the Ombudsman's office and the President's
institutions in resolving humanitarian issues at various stages of the Georgian-Ossetian conflict. The
research also looks at the main problems and difficulties faced in the formation of full-fledged institutions
for the protection of human rights and independent NGOs; absence of monitoring, isolation from



international organisations, the general level and peculiarities of legal awareness, and pressure from law
enforcement agencies.

Mariam Uberi’s research shows that the continued violations of the ceasefire agreement between Russia
and Georgia has resulted in Russia’s creeping ‘borderisation’ into Georgia. The human dimension of the
conflict has had a devastating effect on both communities living alongside the administrative boundary line
(ABL) of Abkhazia and South Ossetia, restricting their freedom of movement, access to their livelihood and
sometimes resulting in unlawful death. The essay examines the political and legal responses from the
Georgian authorities and its efforts to safeguard human rights of its citizens exposed to economic, social
and human vulnerabilities post-conflict.

The essay on Nagorno-Karabakh by The Norwegian Helsinki Committee seeks to shed light on perceptions
of the people living there about their future, especially prospects of strengthening rule of law,
democratisation and human rights after the so-called 2018 ‘velvet-revolutions’ in Armenia. It points to both
Soviet heritage and militarisation due to the conflict with Azerbaijan playing a negative role in obstructing
democratic and economic developments, although civil society groups, journalists and many ordinary
people seem to have been inspired to press for reforms by recent events in Armenia. The essay argues for a
people-centred approach to improve the situation for residents and internally displaced people both in
Nagorno-Karabakh and in Azerbaijan.

Anton Naumliuk’s essay touches upon the effective way human rights activists, journalists and lawyers
work together when protecting human rights in Crimea. It notes that the opportunities to get access to the
international human rights mechanisms are limited in the occupied territories. It makes the case that in
Crimea the court system has a political function, prosecuting those who are not loyal to Russia.

Alina Radu’s essay draws attention to the ways in which access to the Moldovan legal system is an
important part of taking cases of human rights abuse in Transnistria to the European Court of Human
Rights. It also draws attention to the lack of media freedom in the areas controlled by the de facto
authorities.
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2. Human rights behind unsettled borders
By Gunnar M. Ekelove-Slydal®?, Ana Pashalishvili®® and Inna Sangadzhiyeva®*

Who is accountable for human rights violations in de facto states? The de facto authorities, the patron or
the parent state? Regardless of the answers to that question, there is great potential for journalists,
lawyers and activists to contribute to improving the human rights situation of ordinary people living there
— especially if they join forces.

After the initial military conflicts ended in the disputed territories of Abkhazia, Transnistria, South Ossetia
and Nagorno Karabakh, a form of quasi-legal order emerged. Government-like institutions were
established; schools, health care, social institutions, courts and mass media. The remaining populations
may be politically disoriented but continue to live in accordance with their customs and traditions and try
to make the best out of often-difficult situations.




Squeezed between conflicting states, de facto states are often abandoned by international governmental
and non-governmental organisations (NGOs). However, there are nevertheless some independent civil
society groups being active, in particular in Abkhazia and Nagorno-Karabakh, despite the obstacles. It is
not easy, for instance, to protect human rights without proper legal frameworks. Solving cases by urging
de facto officials to comply with international norms or complaining to international human rights bodies
will often not be effective.

This vacuum-like situation for the protection of human rights in de facto states should nevertheless not
deter human rights work. We argue in this essay that cooperation between journalists, lawyers and
human rights activists still may function as a catalyst of improving the situation of ordinary people.

For clarity of terminology, we refer to ‘de facto states’, ‘de facto regimes’, and ‘self-proclaimed territories’
(according to the terminology of the European Court of Human Rights (ECtHR)®) in reference to regimes
that stand outside of the international order of recognised statehood, such as Abkhazia, Transnistria, South
Ossetia, Nagorno Karabakh, and Northern Cyprus.

The term ‘parent state’ refers to the states which according to international law has recognised jurisdiction
over the territories (the Metropolitan state, meaning Georgia, Moldova, Azerbaijan, and Cyprus) and
‘patron states’ for states that support de facto states politically, economically and militarily (such as Russia,
Armenia, and Turkey).

There are obviously significant differences between de facto states in terms of their economic, social and
security situation. In this essay, we will not go into details about such differences. Instead, the first part
examines some of the main common challenges of protecting human rights in such territories. The second
part analyses some of the key cases adjudicated by the ECtHR with the aim of finding an international
position on who is responsible for human rights violations in de facto states. The final part focuses on the
work of domestic civil society in co-operation with international human rights organisations. From this
review, we aim to draw some conclusions about how international civil society could play a more
prominent role in enhancing the human rights of individuals living in de facto states.

Protecting human rights
The emergence of new regimes raises the issue of statehood and international recognition. Violent conflict
and violations of basic principles of international law results in de facto regimes not being accepted in the

conventional club of states due to a lack of international recognition. They are placed in ‘a state of limbo’.%®

The situations in Abkhazia, Transnistria, South Ossetia and Nagorno-Karabakh are often described as frozen
or protracted conflicts.®” This refers to a situation where the armed phase of the conflict has ended or is
reduced® but without peace being established.®® The result is a situation where an emerging regime is not
recognised by the international community, cannot become a member of international organisations and
lacks external sovereignty.”

Being locked in such a situation and constantly seeking international recognition, provides the patron state
with considerable leverage. Abkhazia, South Ossetia, Transnistria and Nagorno-Karabakh all depend on
support from either Russia or Armenia, which provide vital financial and military resources. As noted by




Thomas De Waal, while Abkhazia strives to foster its relationship with the European Union (EU), the

leverage exercised by the patron state has pushed it “even deeper into the Russian sphere”.”

This separation from the international club of states jeopardises some basic rights of ordinary people.
Residents lack enjoyment of basic benefits that inhabitants of de jure states often take for granted. For
instance, passport holders of de facto states cannot travel internationally due to invalid travel documents.
Youth have restricted possibilities when it comes to receiving an international education or participating in
exchange programs.

Other problems include a strong pressure on the population to support the de facto regime. Insisting on
respect for human rights and complaining about violations may be seen as a threat to the project of
creating a new state.

De facto states are not state parties to international human rights treaties. Neither legislation nor
international obligations of the parent state that protects human rights may be referred to in the de facto
state’s constitution. De facto states may have enacted their own local legislation, which refers to
international human rights, but institutional protections remain weak. If there is no independent and
effective institution that can hear your complaint on human rights violations, protection may in effect
become illusory.

How do universal human rights apply?

Finding the answer to the question on responsibility for human rights violations in de facto states is not
easy. International law gives limited guidance. The situation seems to be that on one side there are regimes
that lack de jure statehood and are under constant influence of patron and (sometimes) parent states. On
the other side, millions of people residing on the territory of such entities at least should have the right to
enjoy the same fundamental rights as other people.

Many of the human rights prescribed by the 1948 Universal Declaration of Human Rights, which remains
the core document defining internationally recognised human rights, represent erga omnes standards
enjoyed by all human beings, regardless of their beliefs, sexuality, race, nationality or other external
factors. These rights have become part of customary international law, and therefore all state and non-
state actors are bound to respect and protect them.”?

Experience indicates, however, that without a clear and widely accepted doctrine on responsibility for
upholding rights (respecting, protecting, and fulfilling them), they tend to be disregarded. So, setting aside
the political aspects of the situations of the de facto states, the most important question is which actors
could be held responsible for violating human rights. In spite of not being party to any international treaties
of human rights, do de facto regimes themselves have international obligations to respect, protect and fulfil
human rights? And which roles related to upholding human rights are parent and patron states obliged to

play?

To avoid a legal vacuum, the ECtHR has placed responsibility on both parent state and patron state
authorities. In llascu and others v Moldova and Russia, the Court stated that jurisdiction is presumed to be
exercised through the State’s territory.

The Court added, however, that while the responsibility for human rights violations primarily lies on States
Parties, an exception exists if the state is prevented from exercising its authority on part of its territory as a
result of military occupation by the armed forces of another State which effectively controls the territory
concerned.

In Transnistria, which is part of Moldova but without effective state control, the state still has a positive
obligation under Article 1 of the Convention to take diplomatic, economic, judicial or other measures that




are within its power and in accordance with international law to secure to the applicants the rights
guaranteed by the Convention.

The judgement also discussed Russia’s extra-territorial jurisdiction, applying the test of ‘effective control’ to
establish whether Russia provided military, economic and political support to the regime in Transnistria.
Taking into account its military and political influence, including the presence of the Russian army on the
territory and Russia’s reluctance to prevent or put to an end to the violation of the applicant’s rights, the
Court found Russia responsible.”®

The same line was followed by the Court in the case of Ivantoc and Others v Moldova and Russia.”* The
Court stated that Russia was responsible for the violations found in the case, which took place in
Transnistria. In a more recent decision, Catan and Others v Moldova and Russia, the Grand Chamber found
Russia’s responsible for Convention violations.”

In a judgement from 2017, Sandu and Others v. the Republic of Moldova and Russia, the Court seems to
preserve its initial opinion about the responsibility of both Moldova and Russia over the contested territory
of Transnistria and found that both exercised jurisdiction under Article 1 of ECHR - Moldova as a territorial
state, and Russia due to its effective control.”®

Based on these judgements, it could be concluded that by applying the effective control test, the Court
placed the main responsibility on the Patron state and at the same time did not relieve the Parent state
from its positive obligation to take appropriate diplomatic or other measures in support of Convention

rights.

So far, we have not reached an answer to the question on the responsibility of the de facto authorities
themselves. Closer to answering that question is a resolution by the Parliamentary Assembly of the Council
of Europe (PACE) of 10 October 2018. It states that as the human rights monitoring mechanisms constitute
important tools in guaranteeing the universal human rights, the duty to respect human rights of its
inhabitants should also be placed on de facto authorities themselves along with the states exercising
effective control:

“... the exercise of de facto authority brings with it a duty to respect the rights of all inhabitants of
the territory in question, as those rights would otherwise be respected by the authorities of the
State of which the territory is a part; even illegitimate assumption of the powers of the State must
be accompanied by assumption of the corresponding responsibilities of the State towards its
inhabitants. This includes a duty to co-operate with international human rights monitoring
mechanisms. The Assembly also calls on States which exercise effective control over territories
where local de facto authorities operate to exercise their influence so as to enable effective
monitoring by international human rights bodies.”””

Based on these determinations, it is fair to conclude that both the parent and the patron state, as well as
de facto authorities are responsible to uphold human rights to the extent that they exercise effective
control over the territory. In practice, however, only a few cases will be brought to international human
rights bodies, and the impact of general statements and resolutions of international organisations are
limited.

To improve the human rights situation on the ground, there is a need, even more so than in recognised
states that have clear-cut obligations to respect and protect human rights, for civil society activism,
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independent journalism and lawyers that refer to international human rights standards in order to build
awareness, capacity, and willingness locally to deal with human rights violations.

Such actors can, especially if they are coordinated, challenge de facto authorities to increase protection of
human rights, and bring about greater awareness among the general population of their human rights. We
believe that this can be done in status-neutral ways, based on the above-rendered argument by PACE, that
“the exercise of de facto authority brings with it a duty to respect the rights of all inhabitants of the
territory in question”.

Strategies for strengthening human rights

We therefore argue that the principal goal of the international society at this time should be to strengthen
human rights protection of ordinary individuals at local levels, irrespective of the legal status of the
territories. This is in accordance with the 1975 Helsinki Final Act, which affirms that the international
society should provide conditions in which people can live peacefully, free from any threat to their security.

Based on long-term experience from human rights work in the post-soviet space, we argue that
bottom-up approaches should be prioritised by international actors. Grassroot civil society
organisation initiatives to promote equality between people, to fight discrimination based on sex,
age, disability, race, religion or sexual orientation, to improve prison conditions, to fight corruption
and address other concrete issues that can be solved locally. Grassroot organisations can play
important roles, both by making de facto authorities accountable and by spreading wider
understanding in the population of human rights.

An important premise for this view is that many human rights issues may be addressed without
conflict issues being solved. This is not to say, however, that the unresolved conflict issues do not
impact the human rights situation. The human costs of conflict are extensive, especially for displaced
persons but also for all persons living in de facto states.

There exist several obstacles to the promotion of human rights by civil society groups in de facto
states, including a lack of information about the contents and effects of de facto government policies,
and the lack of regional and international co-operation. While the space for civil society activism is
quite wide in Abkhazia, in some of the other de facto states it is restricted. Media in de facto states
are often politicised and/or dominated by patron state media.”®

To overcome such obstacles, there should be more regional cooperation to eliminate the current
information vacuum. Regional cooperation should involve journalists, lawyers and human rights defenders
working on the ground in de facto, parent and patron states, as well as international organisations. Such
cooperation should focus on promoting democratic institutions, strengthening freedom of expression,
association, assembly and other fundamental freedoms, as well as rule of law.

By joining forces, journalists, lawyers, and human rights defenders may succeed in having real impact on
the way de facto authorities act and in the way the population perceive their rule.

Lawyers can play an important role in challenging abuse of power, discrimination, etc., through the
application of existing laws. They should also be trained to refer to international human rights standards,
for instance by experts of the Council of Europe or international non-governmental organisations. They can
also contribute to strengthening the position of journalists and human rights defenders vis-a-vis executive
authorities, by providing legal advice and defending their rights in courts. Lawyers may also be useful for
the other actors in developing strategic thinking on the selection of issues and methods.




Independent journalism is a key to exposing government abuse, corruption, and human rights violations. By
working together with human rights defenders and lawyers, journalists strengthen their position. Their
findings of wrongdoing or of abusive policies may eventually result in cases being taken to courts and/or
form the basis of campaigns and popular movements for change. Through this co-operation, journalists
may also increase their resistance to political influence, and develop a more professional approach to
reporting.

In some de facto states, there are government institutions with an independent status and a mandate to
protect and promote human rights. The Ombudsperson (commissioner) for human rights in Abkhazia, is an
example. It was established by a separate law in 2016 and provides citizens and civil society organisations
with a complaint mechanism for human rights violations.

Such institutions, if they are allowed by de facto authorities to function independently, may play an
important role in fostering human rights awareness, and finding human rights-based solutions to societal
issues. They may also lead to strengthening of civil society initiatives, if they have a co-operative approach.

Only in March 2018, the de facto Abkhazian parliament elected Asida Shakryl as ombudsperson. Even if the
institution had been created by a 2016 law, it had lacked funding to operate. The ombudsperson’s office
formally opened in November 2018.7° It might therefore be premature to evaluate the effectiveness of the
institution. The Ombudsperson’s intervention in a recent case of death in detention, however, signals that
she aims to be outspoken on clear cases of abuse. The Ombudsperson both asked for legislative changes to
increase protection against torture, and for mandatory recording on video of interrogations.#°

Strategies of co-operation and local empowerment may prove hard to implement due to hostility from
authorities in de facto or patron states. There is therefore great need for status-neutral involvement of
international organisations to support and co-operate with local initiatives and help build their capacity.

EU funding and funding from democratic states should be made available to support training of journalists
and establishment of news sites providing professional reporting. Such support could also be tailored to
nurture cooperation between journalists, human rights defenders and lawyers, i.e. by establishing meeting
points and joint training. International professional networks of journalists should also be encouraged to
include journalists from de facto states.

This may be viewed with suspicious eyes by authorities in parent states. They should, however, consider
that strengthening human rights protection in de facto states are beneficial not only for the people living
there, but also for the parent state in the case of a solution of conflicts and re-integration of the de facto
state into the parent state. To re-integrate a well-functioning territory is easier than to re-integrate a
territory characterised by widespread human rights problems.

There may also be a need to create, train and prepare mobile groups of lawyers and human rights
defenders to be able to react quickly to and document situations of serious human rights violations and
escalations of conflicts. Such groups could provide accurate information and defend the rights of people
caught in conflict situations, which is currently lacking.

Conclusions

While it remains important to support the use of international complaints mechanisms to address human
rights issues in de facto states, supporting development of civil society groups and training of journalists
and lawyers to work together on issues may prove to be the most effective strategy to improve human
rights in de facto states.

International organisations, the EU, and democratic governments should increase their support for such
co-operation. Tripartite collaboration of journalists, lawyers and human rights defenders has proved
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especially effective in addressing human rights issues, disseminating knowledge about human rights and
building pressure on authorities (de facto or de jure) to address issues.

The international community should press for solutions to difficulties of accessing de facto states.
Opportunities should be made for international human rights organisations to conduct status-neutral field
research, without being accused of violating international law.%!

Both the patron and the parent state as well as de facto authorities have a responsibility to respect,
protect and fulfil human rights to the extent that they have effective control over a territory. They should
co-operate in facilitating access to international human rights mechanisms and in the implementation of
international decisions.

Many human rights issues can be solved in status-neutral ways, such as improving prison conditions,
health care, education, social services, and housing; eliminating discrimination; and increasing respect for
fundamental freedoms. Co-operation on solving such issues should be strengthened, both internally and
regionally.

It is also clear, however, that unresolved conflict issues have severe impacts on many human rights for
both people living in de facto states, and for displaced people. Improving status-neutral human rights
should therefore never be a substitute for efforts in solving the conflicts and remedying their negative
consequences.

About six million people live in de facto states in Europe. There is no doubt in international legal theory
that they have human rights on par with people living in recognised states.

More efforts should now be invested in making human rights a reality for these people.
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3. Between frontiers: The ambiguous status of the ‘grey

zones’ of Eastern Europe under international human rights
law

By llya Nuzov®?

There are several Eastern European states within the Council of Europe where as a consequence of a frozen
or active armed conflict, or annexation, the title-bearing state is unable to govern a part of its territory. The
state’s sovereignty in that area is disputed by another State or a non-State entity, at times the two acting in
concert. Just over six million individuals live in these contested regions of Eastern Europe: Transnistria,
Donbas, Crimea, Nagorno-Karabakh, Abkhazia and South Ossetia. They often fall victim to violations of
human rights from the effects of armed conflicts, political isolation and repressive measures of de facto
authorities, with limited access to legal remedies both on the national level and internationally.®*
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The nature of these de facto authorities, and the modalities by which they exercise control over the
respective territory, differs.®> They might comprise organs of another state acting directly through
occupation. This is the case for Crimea, annexed by Russia in March 2014 and claimed as part of the
Federation, with its institutions and administration already embedded in this Ukrainian peninsula.® In the
case of South Ossetia and Abkhazia, which claimed their independence from Georgia after the armed
conflicts of the early 1990s, the local authorities are highly organised entities that receive key military and
economic support from Russia.®” Both territories claim independence, which was recognised by Russia
following the 2008 Russia-Georgia war.®

The separatist ‘Moldavian Republic of Transdniestria’ (MRT), a breakaway territory of Moldova that formed
following another armed conflict of the 1990s, arguably remains under the effective control of Russia.® In
East Ukraine, where the armed conflict is ongoing between Ukraine’s armed forces and the so-called
Lugansk and Donetsk People’s Republics (LNR and DNR), Russia also plays a key role in sustaining the
separatists’ territorial control and public administration.® Frequent flare-ups of violence, with a major
escalation culminating in a ‘four-day war’ in 2016 characterise the situation of Nagorno-Karabakh, the de
jure territory of Azerbaijan under the effective control of Armenia.®! Except for Crimea, which is a de facto
part of Russia, all of the disputed territories function as de facto States but are not recognised as such by
the international community, thus falling short of statehood within the meaning of public international law.

This contribution addresses the international law aspects of responsibility for violations of international
human rights law committed in Eastern Europe’s ‘grey zones’®? — parts of territories of Moldova, Ukraine,
Azerbaijan and Georgia under the control of another State or a non-State entity. It provides an overview of
the human rights obligations of non-State actors and States vis-a-vis the individuals in the ‘grey zones’. It
argues the contested nature of these ‘grey zones’ under public international law, arising among others
from disputed statehood and territorial control, results in the fragmentation of human rights obligations
between state and non-state actors, causing ambiguities and gaps with respect to the attribution of
international responsibility for violations. This essay examines these gaps in light of the available
mechanisms of redress on the international level against both individuals and entities that commit war
crimes, crimes against humanity and other abuses, and suggests gap-filling alternatives.

The territorial scope of human rights obligations of states

Human rights are internationally guaranteed entitlements of individuals vis-a-vis states and quasi-state
entities. They are laid down in universal and regional human rights treaties or in customary law and entail
both negative and positive obligations.”® The obligation to respect human rights is the negative obligation
of the State to not interfere with the enjoyment of rights. Positive obligations include: the duty to protect
individuals from threats emanating from private actors, agents acting ultra vires and agents of third states;
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and to fulfil human rights, to ensure that they are realised in practice as comprehensively as possible, i.e. by
the adoption of legislative or administrative measures in order to establish the legal, institutional and
procedural basis for their full realisation.®*

Treaty law has become the main and most important source of human rights law from which international
human rights protection is derived.®® For member states of the Council of Europe, a regional treaty — the
European Convention on Human Rights (ECHR) — prescribes the fundamental individual rights and
authorises the European Court of Human Rights (ECtHR) to issue binding decisions on their
implementation. The scope of corresponding state obligations is usually expressed in the jurisdictional
clauses of treaties, which require state organs and agents to secure the rights contained therein to all
individuals within their territory or jurisdiction.®® Notably, the mechanisms of protection established by the
ECHR are subsidiary to the national systems safeguarding human rights. Thus, an individual or legal entity
whose Convention rights have been violated must exhaust all available domestic remedies before seizing
the European Court, unless such remedies are inadequate or ineffective.®’

The breach of treaty obligations could give rise to two levels of international responsibility for violations of
human rights or international humanitarian law — individual and state. For instance, if a member of the
armed forces of a state commits a crime against humanity on the territory of a state that has ratified the
Rome Statute of the International Criminal Court (ICC), they could face individual criminal responsibility at
the ICC and the state’s international responsibility could be engaged in an international forum like the
ECtHR. In the areas being explored by this publication only Georgia and Moldova are State Parties to the
Rome Statute®® although Ukraine has accepted the jurisdiction of the ICC to attempt to prosecute
international crimes on its territory (specifically the events pertaining to the Maidan protests, Donbass and
Crimea) since 2014.%°

The question of international responsibility, particularly that of entities, becomes more muddled when the
title-bearing State is unable to exercise control over a part of its own territory due to occupation by another
state or loss of territorial control to a rebel movement. While any individual, whether a representative of a
state organ or an armed group combatant, remains subject to criminal prosecution, which state (or another
entity) does then bear responsibility for the violations that these agents commit? Is it the territorial State
that retains de jure jurisdiction over the territory in question? The de facto non-state authorities that are
controlling the territory? Or is it the third State that is controlling the territory directly or through a proxy?
Is it some kind of a combination of the above? In any of these scenarios, what is the extent of the
obligations of such an authority and what is the corresponding responsibility?

General international law offers no guidance on treaty obligations once a state loses effective control over
a part of its territory, other than stipulating that treaties apply to the entire territory of a ratifying state.'®
International human rights law has recognised circumstances where the term ‘jurisdiction’ could expand
another state’s obligations extraterritorially, such as to an area over which that state has effective overall
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control.’®? In the jurisprudence of the ECtHR on the determination of what constitutes ‘jurisdiction’ within
the meaning of Article 1 of the ECHR, the Court had initially interpreted the threshold criterion triggering an
international obligation vis-a-vis the individual plaintiff to mean that there was a presumption that the
State had control over all of the territory to which it had title, but that presumption was rebuttable on the
facts.’2 In Cyprus v. Turkey, the Court held that a presumption of Cyprus’ jurisdiction over northern Cyprus
was rebutted because the presence of Turkish troops on the ground prevented Cypriot authorities from
exercising actual jurisdiction in the part of the island under occupation.'®® Turkey was therefore held to
have extraterritorial jurisdiction in northern Cyprus and consequently obligations under the ECHR.%

The Court took a markedly different approach in a series of cases dealing with Transdniestria. In /lascu v
Moldova and Russia, it held that in situations where the state is prevented from exercising its authority in
part of its territory as a result of military occupation or ‘the acts of a foreign State supporting the
installation of a separatist state within the territory of the state concerned,’ the initial presumption of
territorial jurisdiction of the title-bearing state is not rebutted but limited to its positive obligations.1%
These included the obligation ‘to take diplomatic, economic, judicial or other measures that it is in its
power to take and are in accordance with international law to secure to the applicants the rights
guaranteed by the Convention.’!% Importantly, the Court held that the applicants concurrently fell within
Russia’s jurisdiction, which was extraterritorial and existed because Transdniestria remained ‘under [its]
effective authority, or at the very least under [its] decisive influence.”'%’ This same approach was reiterated
by the Court several years later in Catan.1%

In the more recent case of Chiragov, involving Nagorno-Karabakh and brought against Armenia (a
companion case, Sargsyan, was brought separately against Azerbaijan), the Court used the same ‘decisive
influence’ language to describe the relationship between Armenia and the disputed territory, holding that
‘its administration survives by virtue of the military, political, financial and other support given to it by
Armenia which, consequently, exercises effective control over Nagorno-Karabakh. The matters complained
of therefore come within the jurisdiction of Armenia for the purposes of Article 1 of the Convention.’%®

Notably, in all of the above cases the Court did not clarify whether Russia or Armenia had exercised
effective control over the de facto authorities or directly over the territory in question, apparently imposing
responsibility on the non-title-bearing states by virtue of their overall effective control and ‘decisive
influence’ in local governance.!°

The gaps and ambiguities concerning the respective obligations of the state and non-state actors
The Transdniestria and Nagorno-Karabakh series of cases expose several gaps and ambiguities in the flow
of human rights obligations to respect, protect and fulfil human rights. First, in the absence of effective




control of the territory by the sovereign, or a third state by virtue of the latter’s control over the de facto
authorities or directly over the contested territory, the negative obligations to respect human rights must
rest exclusively in the hands of non-state entities (NSEs). There is an increasing recognition under
international law that NSEs exercising government-like functions and control over a territory must respect
human rights when their conduct affects the human rights of individuals under their control.'*! Indeed,
according to Resolution 2240 on access to ‘grey zones’ by Council of Europe and UN human rights
monitoring bodies, the Parliamentary Assembly of the Council of Europe (PACE) considers that: the exercise
of de facto authority brings with it a duty to respect the rights of all inhabitants of the territory in question,
as those rights would otherwise be respected by the authorities of the State of which the territory in
guestion is a part; even illegitimate assumption of powers of the State must be accompanied by
assumption of the corresponding responsibilities of the State towards its inhabitants.!?

However, the consequences of breaching the obligations are unclear. Quasi-state entities cannot become
parties to human rights treaties, and there are currently no enforcement mechanisms, either penal or civil
in nature, to hold NSEs responsible for human rights abuses under international law.*® In a potential case
at the ECtHR or the UN Human Rights Committee from South Ossetia, Abkhazia or Eastern Ukraine, the
relevant body’s finding that Russia does not exercise effective control over any of these territories or the
NSEs that control them (which is, admittedly, unlikely) would therefore eliminate any available recourse in
an international forum.'* This is significant because outside of the human rights law field, private
individuals have no access to interstate and supranational procedures, save for victim proceedings at the
ICC, and can only assert their rights under international law before domestic courts, their own or those of
third countries, provided that the rights have been incorporated into the relevant national legislation.

Moreover, although the ECtHR, through its doctrine of extraterritorial jurisdiction, has ensured that
individual applicants and states can in some circumstances bring cases from or concerning some ‘grey
zones’, problems inevitably arise with the implementation of the Court’s decisions. Indeed, the ECtHR is not
able to address judgments to the de facto authorities of the territory, which nevertheless bear the primary
responsibility for the enforcement of laws. Moreover, the Court does not recognise as legitimate courts the
ones established by the de facto authorities.'*®

Secondly, the suggested fragmentation by the ECtHR of obligations between territorial States, with none or
limited residual obligations, third states, with all positive and negative obligations (like in cases of
occupation) or situations of limited extraterritorial obligations, and de facto authorities, offers very little
practical guidance to the title-bearing states on which actions they must undertake to fulfil their limited
obligations. In other words, it remains unclear just what kind of diplomatic, economic, and judicial
measures states like Georgia and Ukraine might adopt that would discharge their obligation vis-a-vis the
territory they no longer control, leading to further uncertainty among both legislators and the local
populations as to the protections they should be, or are currently, afforded.

Thirdly, the lack of clarity with respect to which state, if any, has jurisdiction over the particular claimant,
complicates the victims’ ability to pursue and exhaust domestic remedies for the purposes of then seizing
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international judicial or quasi-judicial mechanisms, such as the ECtHR or the UN Human Rights Committee.
The ECtHR took a very relaxed approach to the question of non-exhaustion of effective domestic remedies
for admissibility purposes in the Nagorno-Karabakh case of Chiragov, where virtually no engagement by
Azerbaijan with the territory remained.!® This will not be such an easy case with Donbas, South Ossetia and
Abkhazia types of cases, where despite the significant influence and control exercised over the territories
by Russia,'’ the engagement with the territories, and hence the number of residual obligations by Ukraine
and Georgia, respectively, remains quite high.*® Depending on the particular violation in question, it might
therefore not be immediately clear to a regular citizen where the domestic remedy should best be pursued.

Conclusion

The legal ambiguity surrounding the ‘grey zones’ impedes the ability of their populations to systematically
access international justice mechanisms. While it is possible to address communications and complaints to
the likes of the ICC, the ECtHR, and the UN Human Rights Committee, at least in theory, residents of some
of the ‘grey zones’ are often unable to seize these mechanisms in practice due to the lack of clarity
regarding which entity to pursue legally, which courts to turn to for the exhaustion of domestic remedies,
and the applicable legal framework. The judgments concerning ‘grey zones’ are likely more difficult to
enforce.

International criminal law makes it possible to hold officials directly accountable for grave human rights
violations that amount to war crimes, crimes against humanity or other international crimes. While states
could also be held responsible for human rights violations, there is a lacuna with respect to international
responsibility of entities. In this situation, the best option remains for victims to pursue remedies in
domestic courts in third countries based on universal jurisdiction, which permits prosecution of individuals,
and, importantly, entities, for international crimes regardless of territorial ties. The penal prosecution of
political parties and other organisations, including highly organised armed groups, private military
companies and corporations, might be one aspect of organisational responsibility that has been
consistently overlooked by victims, lawyers and NGOs seeking to engage the responsibility of violators.

The use of sanctions, including the likes of the Global Magnitsky Acts in the US, Canada and other countries,
against both individuals and entities is another ‘borderless’ action that might bring a measure of justice to
victims of human rights abuses and curtail the abuses.'?® Lastly, international organisations and other
interested parties should submit amicus curae communications to international enforcement mechanisms,
such as the ECtHR, the CoE Committee of Ministers, the ICC and any ad hoc criminal tribunal, expressing the
need for clearer delineation of obligations and responsibilities between de facto and de jure authorities,
including reverting to the all or nothing Cyprus v. Turkey approach.
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4. Clarity and consistency versus fudge and constructive
ambiguity in the European strategy of engagement with de
facto states

By Dr Dennis Sammut?°

A number of territories on Europe’s eastern fringe have existed as de facto political entities outside the
jurisdiction of the metropoles from which they separated in a time of internal conflict. They remain largely
unrecognised, their sovereignty still claimed by the country from which they have separated, but continue
to exist thanks to a larger patron state that offers protection. That patron state being, in all cases except
one, Russia. The term de facto often in itself causes controversy, embroiling, as Laurence Broers argues,
“any writer in a dangerous game of linguistic choices that tend to be profoundly ‘win-lose’”, but one which
is “the least inaccurate and the least offensive” .12

The break-up of the Soviet Union in December 1991 was unexpected and for some international actors, as
well as many Union subjects such as the Abkhaz and the Central Asian Republics, even undesirable. It raised
the spectre of chaos, nuclear proliferation, large scale ethnic conflicts and instability in the international
system. The response of the international community was to move swiftly in recognising the USSR’s fifteen
Union Republics as independent states with their borders as defined by Soviet law. During this period of




political uncertainty and confusion there were various attempts by entities and groups within the Union
Republics to secede, using sometimes political and sometimes violent means. Their claims were based on
long simmering ethnic tensions and elite rivalries.}?2 Most attempts were contained or fizzled out once the
political situation stabilised, and claims for independence or boundary changes that were not mutually
agreed were rebuffed by the international community. Four entities that emerged from the chaos of the
time have however survived, and maintain a de facto existence: Abkhazia and South Ossetia that seceded
from Georgia, Nagorno-Karabakh which seceded from Azerbaijan and Transnistria that seceded from
Moldova. Increasingly, they clamour for international recognition, with their longevity often cited as one of
the reasons why it now needs to be considered. After the 2013-4 Maidan crisis in Ukraine, two other
entities joined the list of Europe’s unrecognised states: the Donetsk People’s Republic and the Lugansk
People’s Republic, both located in the mainly Russian-speaking Donbas region of Eastern Ukraine, and both
midwifed and protected by Russia.'??

Equally vocal, and ostensibly with international law behind them, the four metropoles from which these
territories forcefully seceded continue to claim sovereignty over them and to reject, with some different
nuances, external engagement with what they consider as their internal subjects existing in a state of
illegality.

Recently, the debate as to if and how to engage with these entities has intensified. Many arguments are
put forward to make the case. One that is increasingly heard is that the supposedly pan-continental values
that underpin European political culture, as embedded in the documents and agreements of the Council of
Europe and the Organisation for Security and Co-operation in Europe (OSCE), are not being applied in these
politically grey areas on the map, and that engagement to uphold these values is necessary. In some ways
one can see this as the start of building a case for a European solution to this European problem, an
argument that has much merit, yet is not as simple as is sometimes assumed.

The position of the Russian Federation

Central to the discussion about the future of these territories is the position of the Russian Federation.
Initially its position was more closely aligned to that of the international community, formally accepting the
boundaries of the Union Republics within the USSR as final;*?* this not least because Russia itself had its
own secessionist problems in Chechnya. By 2008 however, that problem had been contained through a war
of re-conquest in 1999-2000 and the subsequent rule of Ramzan Kadyrov, the Head of the Chechen
Republic, as well as the short Georgia — Russia war in August 2008, which offered an opportunity for the
policy to be reviewed. To the surprise of many, including those within the Russian political elite, Russia
formally recognised the independence of Abkhazia and South Ossetia in autumn 2008, and exchanged
ambassadors with the two entities. A handful of other countries followed suit. The other post-Soviet states
looked at this development with considerable trepidation, and none followed the Russian example.

In 2014 following political turmoil in Ukraine, Russia occupied and annexed Crimea. It also instigated and
supported the violent secession of two entities in the Donbas region of Eastern Ukraine. Russia’s end game




in the Donbas is yet unclear, probably because the Kremlin itself has not yet decided how far to take this,
and in which direction. Russia’s policy has come at considerable costs, not only due to the western
sanctions that it triggered. It has stimulated nationalist, and specifically anti-Russian feeling in the former
Soviet republics affected. It has made countries like Georgia and Ukraine committed to join North Atlantic
Treaty Organisation (NATO), and it has made the prospect of a ‘USSR 2.0’ in either a military, economic or
political sense, let alone all three, all but impossible.

Whilst Russia goes a long way in trying to project itself as the peacemaker in the conflicts on its European
border, most of the international community increasingly see Russia as the trouble-maker, and an obstacle
to progress in the resolution of the conflicts. Russia’s recognition of Abkhazia and South Ossetia as
independent states, its annexation of Crimea, and its overt and covert military involvement in the trouble in
the Donbas have robbed Russia of any legitimacy. In all contexts it remains however a key player with
considerable influence throughout the region. In the separatist entities (except Nagorno-Karabakh where
the role is played by Armenia), on most issues, it still holds a veto on key internal matters, and not least on
any external engagement with the territories that are under its protection. Russia plays a multifaceted role,
as both peacemaker and trouble-maker. Under president Yeltsin this was often attributed to the weakness
of the state, and the confusion within the state-structures. Under president Putin however this confusion
has been turned into an art, not least when it comes to peace processes. Russia is involved in all peace
processes related to the unrecognised states. Indeed, the conventional wisdom is that no peace process
can succeed without the involvement of Russia. Very often however Russia pursues both a multilateral, as
well as a bilateral track. For example, on Nagorno-Karabakh Russia is a co-chair of the OSCE Minsk Process,
but has, since 2008, pursued a bilateral parallel negotiation track which it switches on and off according to
convenience. This apart from lavishly supplying Armenia and Azerbaijan with billions of dollars of modern
weaponry. The Russian strategy is only coherent and understandable from the Russian prism of wanting to
maintain a privileged position in the former Soviet space — a constant and strongly held aspiration of all
post-Communist Russian leaders.

The road to membership of the exclusive club of states

The international system remains state-based, despite many arguments about why the state is an
inadequate form of authority in the face of contemporary global challenges such as climate change. The
club of states has grown since WWII, but remains exclusive. Membership of the United Nations (UN) is the
ultimate measure of statehood. At present there are 193 full members.*?> However, ever since the UN was
established there have always been states that, for one reason or other have not quite made it to UN
membership, or at least not immediately; either because their legitimacy was contested, or because they
were considered not being in control of their foreign policy, or because the UN seat was claimed by rival
governments. There are two sets of de facto states that initially were refused, or did not even seek UN
membership, but that eventually made it to the exclusive club of nations, from which some comparisons
can be made to the current de facto post-Soviet states, and from which equally some lessons can be drawn.

The first set is that of the micro states of Europe: Andorra, Monaco, Liechtenstein and San Marino. They
existed de facto but they had by and large delegated their foreign policy to their larger neighbours. There
was therefore no consensus on their UN membership.'2® Surprisingly however they were invited to join the
Conference for Security and Co-operation in Europe in 1973. Monaco, Liechtenstein and San Marino signed
the Helsinki Final Act in 1975, Andorra doing so belatedly in 1996. Soon after they joined the UN.

Beyond Europe is the case of Oman and the Persian Gulf Sheikhdoms, sometimes referred to as the ‘Trucial
States’. The United Kingdom (UK) maintained that these were sovereign entities that had delegated their
foreign policy to the UK by treaty in return for protection. It managed its relations with them through the
Foreign Office not the Colonial Office. These states did not seek UN membership, but one or two of them
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sought relations with the Arab League, a prospect looked at with much disdain by the protecting power,
even bringing about the forced deposition of one of them, the Ruler of Sharjah, in 1965.127 Eventually, in
1971, as a result of Britain’s East of Suez policy, and after patching up relations with the larger neighbours,
Saudi Arabia and Iran, four states emerged — Bahrain, Qatar, the United Arab Emirates and Oman — all of
which soon became UN members. In both these sets of examples resolving issues with the larger
neighbours and assuming control of foreign policy — de facto and de jure — was considered an important
prerequisite before full membership of the club of nations was possible. In the case of the post-Soviet de
facto states the first premise is absent, and the second is in question.

The case for non-recognition

Georgia, Azerbaijan, Moldova and Ukraine have forcefully and energetically, and by and large successfully,
argued against international recognition of the territories that have seceded from them. No European state
— European Union (EU) members and others alike — have joined Russia in recognising any of the entities. On
a global level only a handful of small states have broken the international consensus. So in many respects
the case for non-recognition has been successful, even when one compares it to Kosovo, whose
sovereignty remains disputed by some, but whose independence has been recognised by more than one
hundred and fourteen UN member states.'®

The case for non-engagement is however less clear, and this is where most discussion is currently ongoing.
The metropoles have adopted different approaches to the issue of engagement — Moldova and Georgia
being more receptive to engagement, as long as it is with their acquiescence and without anything that
could be seen as recognition. Azerbaijan has taken a more hard-line position, seeking largely unsuccessfully
not only to prevent diplomatic recognition, but also to impose complete isolation. Ukraine’s position is
somewhere in between. The key argument of the metropolitan states is territorial integrity — one of the key
principles of international law and enshrined in the Helsinki Final Act. Added to this is the moral argument,
since as they point out, several of the current de facto authorities in the separatist entities rule in a context
where they have ethnically cleansed their territories of those who share the ethnicity of the majority in the
metropole state. The four metropolitan countries insist that the situation in the separatist entities is one of
illegality and criminality, abetted by other states — Armenia in the case of Nagorno-Karabakh, and Russia in
the case of the others. For example, for many years after the 9/11 al Qaeda attacks in the United States
(US) visiting delegations in Baku were told by Azerbaijani officials that Osama bin Laden was taking refuge
in Nagorno-Karabakh, citing this as an example of the state of illegality in the territory. Georgian officials
furthermore say that Abkhazia and South Ossetia are in fact territories under Russian occupation, and any
recognition and engagement that does not have Georgian endorsement is paramount to legitimising this
occupation.

The four metropolitan countries dedicate a lot of their foreign policy energy and resources to upholding
their claims. Azerbaijan has taken the matter a step further, putting together a public black list of persons
who visit Nagorno-Karabakh without Baku’s permission, and even on one occasion issuing an international
arrest warrant against someone who did.

The case for engagement

The case for engagement with the de facto states has been made forcefully, and in many ways convincingly,
both by their own leaderships, by lobbying groups who support their cause, by the governments of their
patron states, and more recently by an increasing number of western academics and experts, who have
criticised the inertia of the international community, particularly European institutions such as the EU and
the Council of Europe.
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The demands of these groups however are not the same. The first cluster: the leadership of the de facto
states, their very vocal lobbying groups in Europe and the US, and their patron states — push for political
engagement and diplomatic recognition. They base their arguments on the principle of self-determination,
a principle that is also recognised in the Helsinki Final Act.

However, even within this cluster, there are important differences. The Russian government wants as many
countries as possible to follow its lead and give full diplomatic recognition to Abkhazia and South Ossetia.
On the self-styled Nagorno-Karabakh Republic (NKR), Armenia, the Armenian diaspora communities and
the NKR leadership itself, have a more modest immediate objective, namely that of securing political
recognition, short of full diplomatic relations, which they say can come later. This is partly due to the fact
that there are different opinions within the Armenian world as to whether the end game for Nagorno-
Karabakh should be independence or unification with Armenia. Armenia itself has stopped short of
recognising NKR. The republics of the Donbas are not currently actively seeking diplomatic recognition.
The de facto authorities in Transnistria, whilst well entrenched for nearly three decades, are much more
open to contacts with and through Chisinau.

129

Within the school of thought in the West that is increasingly clamouring for more engagement, there are
also important nuances.

Some argue for full engagement, and say that it is in the interest of the West to be in with the population of
the de facto states and not to leave the field exclusively to the Russians. They say that through a strategy of
constructive ambiguity the issue of diplomatic recognition can be bypassed. They often support their
argument with the claim that what the de facto states are seeking is something less than full independence
with a seat in the UN. For example, Thomas de Waal argues that ‘In some of these cases at least, there is an
ambition not so much for statehood as for state-like agency’.**° He argues that the aspiration of statehood
can usefully be seen as seeking to minimise uncertainty ‘by providing citizens the certainty that comes with
rules based government’.’3! In South Ossetia, Nagorno-Karabakh and Donbas the political elites pushing for
secession were mainly irredentist, and independence was seen as a step towards unification with a third
country. As Giorgio Comai argues, ‘independence may actually be perceived as a second-best option’, and
that in fact what they are seeking is further integration with their patron state. In this he argues they are
behaving similarly to small-sized dependent jurisdictions in other parts of the world.*3? From the
perspective of the metropolitan states this argument is however disingenuous since unification/annexation
by another state is considered even worse than secession towards independence. Equally, in the case of
Abkhazia it is difficult to accept that the ultimate objective of the Abkhaz political elite is not full
independence. Whilst at first sight this strategy of full engagement may appear to be clear and attractive,
what ensued has been a series of half-measures and political fudge, leaving everyone concerned
subsequently dissatisfied.

An alternative perspective warns against recognition, or steps that may be interpreted as such, especially as
it may send the wrong signals for future aggressive separatism. Those holding this view criticise the
‘constructive ambiguity’ approach since they say this creates a lot of mistrust and makes the metropolitan
states more resolute to reject engagement. They warn against the danger of legitimising cases of ethnic
cleansing. They however equally reject some of the positions of the metropole states as counter-productive
— creating in the de facto states a siege mentality and allowing grey areas to develop where human rights
violations go unnoticed, as well as subjecting the local populations to unacceptable suffering and isolation.




They argue for engagement on clearly defined and transparent rules in areas such as humanitarian
assistance, human rights and conflict resolution.

Countries and institutions have largely adopted a case by case approach, creating some confusion. Already
having challenges explaining why the case of Kosovo is different from that of Abkhazia, they find
themselves also having to explain why South Ossetia is different from Nagorno-Karabakh. Many feel that a
measure of consistency is necessary if policies are to be credible. Whilst everybody now seems to agree
that humanitarian engagement with de facto states is necessary, no such consensus existed in the 1990s
when the humanitarian situation in Chechnya was desperate. Accusations of double standards are not only
often heard, they are also often justified.

The next steps

The discussion on engagement with the de facto states in Europe needs to move forward. It needs to be
about how to engage, not if to engage, since a measure of engagement is both necessary and inevitable.
However, the argument for constructive ambiguity is flawed, as it will only lead to increased suspicion on
the part of the metropolitan countries of these actions being a first step towards full recognition.
Engagement must also be articulated in a wider context which will require the disputed subjects to engage
in bona fide ways with the efforts to resolve the conflicts from which they have emerged, and to address
the key humanitarian problems arising from their current status, namely the displacement of large
numbers of persons due to their ethnicity.

Discussions on engagement need also to take into account the stark reality that Russia, as the protecting
power in all but one of the territories, is unlikely to allow any engagement that it sees as in any way
threatening to its monopoly of power — and not least in the present reality, the security of its military
installations — in the de facto entities.

All of this requires a framework, which for the moment is lacking. Institutions like the EU and the Council of
Europe can provide such a framework as long as they have a consistent policy on the issues, and the
political will to see it through.

A European solution for these European problems can work if the centre of attention is people rather than
territory or ethno-political state structures. In this the European institutions need to draw a clear line in
terms of how far they are ready to go to protect the rights of individual Europeans who happen to be living
in de facto but unrecognised states, and force the issue regardless of the protests of those involved, which
are likely to be both the metropolitan states and the de facto states. Initially it is likely that any European
action will be largely symbolic — the capacity of the European institutions to impose their will, even if they
wanted to or if it was desirable to do so, is limited. But there are actions that can be taken unilaterally by
institutions such as the EU and the Council of Europe, including on the movement of people, access to
education, etc. Because of its decision-making process, which gives the right of veto to all 57 member
states, the OSCE is in a much more difficult position to override the opinion of Russia on the one hand, and
the metropolitan states on the other. It should however be the forum where the debate and engagement
on the issues should be taking place in a structured manner and with all interested parties somehow
engaged.

The grey areas on Europe’s political map are not likely to disappear soon. It will take a major development
—such as the Helsinki process of the 1970s — for the existing ambiguities to be ironed out. The case for a
European solution to what is after all a very European problem is strong. The reality however is that to a
large extent this can only happen with Russia permitting. In the meantime, clarity and consistency should
guide the process of engagement.
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5. Election season for the civil society in the unrecognised
republics of Caucasus

By Caucasian Knot*33

This essay aims to shed light on the situation of non-profit and non-governmental organisations (NGOs) in
the ‘unrecognised’ republics of South Caucasus; to present the current problems that civil society is facing;
to illuminate the interaction between the non-governmental sector and government structures, in
particular the participation of independent observers in local elections using the examples of Abkhazia and
Nagorno-Karabakh.

Abkhazia**: current challenges for civil society
About 300 NGOs are registered by the Ministry of Justice of Abkhazia, about 100 of them are non-profits.
Those organisations that have existed and worked for many years already are the most well-known.

The Sukhum Youth House (SYH) focuses on issues related to education and the use of modern approaches
to education for children. This is evidenced by the huge number of children who have participated in
various programs implemented by the SYH.**

The Association Inva-Assistance helps people with disabilities with their challenges. Over recent years, they
have been actively promoting the idea of an accessible environment and an inclusive education system for




children with disabilities. Today it is not uncommon to see people in wheelchairs, moving around in
Sukhum on their own, and children with disabilities studying in regular schools. This was made possible
thanks to the Association’s work.

Domestic violence was, for example, a general taboo until a certain time ago. Abkhazia’s inhabitants did
not want to discuss the issue, many denied the existence of such a problem. Today we see that the
Caucasian Knot!3® is writing about cases of domestic violence and the topic is being discussed on social
networks. The Women’s Association of Abkhazia has been raising this problem for many years, but only
recently have they managed to attract the attention of the general public.

The Centre for Humanitarian Programs (CHP'¥) is perhaps the most well-known NGO, including outside the
region. The Centre works in different fields including civil education, human rights protection, civic control,
and participation in peacemaking dialogue at international platforms. In addition to these areas, the CHP
employees actively express their civic position on many other issues as well such as political,
environmental, social, and issues related to preservation of historical and cultural heritage, etc. They
organise events and public campaigns, and they give their opinion in the media.

There are organisations in the municipalities that are better known among the local population and that
mainly aim at working with youth: the Ochamchira Youth House and the Tkuarchal Youth Initiative, for
example.

The possibilities to draw people's attention to environmental problems and to the protection of cultural
heritage are increasing these days. The population learned, for example, that palm trees in Abkhazia are
facing death when civil society began sounding the alarm. As it turned out, public services responsible to
deal with environmental issues had been aware of the situation, but did not take any action to save the
palm trees. Civil society representatives took the initiative and started the work on saving the palm trees
themselves.

It was due to the position of active citizens that it was possible to stop the construction of a restaurant on
the Sukhum fortress, which is one of the most important historical and architectural monuments, not only
in our capital, but in the whole republic.

NGOs raised the issue concerning the illegitimacy of replacing the process of passport exchange by the
procedure of citizenship confirmation in relation to non-Abkhaz ethnic groups. Old passports in Abkhazia
are being replaced with new ones, and citizens who are not ethnic Abkhazians are rightly afraid of losing
their citizenship as a result of the new rules. The CHP submitted a number of proposals to the Parliament,
some of which were adopted, finally allowing certain categories of citizens to exchange their old passports
for new ones.

A group of independent civil activists are at present promoting the idea of adopting article 20 of the United
Nations (UN) Convention against corruption.t*®

The list of various initiatives undertaken by civil society representatives is long in fact. On the one hand, this
is a sign that Abkhaz society is quite conscious and active, on the other hand, this activity indicates a low
efficiency of the governance system in the country, which causes concern among the active part of society.

An important element of civic control such as journalistic investigations is practically non-existent in
Abkhazia. On the one side, for Abkhazia, this is a risky activity, on the other - even if there were attempts to
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conduct such investigations they often played into the hands of a certain internal Abkhaz actors. Abkhaz
journalism recently became uninteresting. It often suffers from one-sidedness and tendentiousness when
covering different events, even though there are exceptions. In general, it lacks analysis, a critical view on
the events taking place in and around the country. We must also take into account the growing popularity
of social networks, where people get the information they need more quickly than from the media.

Each NGO focuses on a certain group of people which they work with. Some NGOs concentrate on children,
others on women in a difficult life situation, others on the disabled, etc.

The CHP runs a network of public human rights reception centers, where lawyers provide free legal
assistance to the public. People who sometimes simply do not know how to solve their problems come
here every day to receive support in dealing with administrative barriers and problems around the
functioning of state bodies.

According to the organisation’s statistics 1,500 requests were received in 2018 alone.!* The fact that free
legal assistance is in great demand nowadays indicates both the imperfection of the governance system
and the low level of the population’s legal literacy. Understanding that and taking into account the fact that
many people, especially in those areas where the CHP has no stationary reception centers, as well as the
inhabitants of remote villages, have difficulties in getting to the CHP offices. Therefore, the organisation
also provides mobile consultations.

In many countries, the state supports NGOs’ activities both financially and in other ways. Special programs
are developed and implemented, either by topic or by socially oriented issues. In some countries a tax is
used specifically to support NGOs. In Abkhazia the state unfortunately does not provide any targeted
financial support to the NGOs. There have been different periods of relations between NGOs and state
structures in the history of modern Abkhazia. Today we can talk about a certain level of constructive
cooperation with the Ministry of Labor, Employment and Social Security, the Ministry of Foreign Affairs, the
Ministry of Internal Affairs, and parliamentary deputies.

In general however, the attitude of certain government circles towards any groups is negative, in particular
towards those NGOs that critically assess the officials. Many officials simply ignore the NGOs and their
work. For them, the principles set forth in the Abkhaz Constitution, which entitle civil society to participate
in the life of the republic and to ensure civil control, are generally unacceptable.

A Forum of Civil Society Organisations held in Abkhazia in August 2018, summarised the work that had been
carried out by NGOs over the last 25 years. The organisers invited all government branches to the forum,
but only a few came, perhaps those few who positively evaluate NGOs work and who consider it to be
important. None of the high-ranking Abkhazian officials appeared at the event, while the Ambassador of
the Russian Federation both attended and even gave a speech at the Forum. Unfortunately, this indicates
the fact that many government officials do not understand the importance of the existence of civil society
in Abkhazia and the work it is doing.

A special situation arises among NGOs working in the Gali district. They face difficulties as the local
authorities are trying to gain control over their work. One can understand the authorities” wish to be aware
of what is happening in the area bordering Georgia. However, this should take place in a constructive
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manner, based on the citizens’ awareness of the importance of the principle of transparency and the
authorities' understanding of the inviolability of civil liberties.

For clean elections

Presidential elections are being held in Abkhazia at time of writing with the first round taking place on
August 25™ 2019 and a second round between current de facto President Raul Khadzhimba and opposition
candidate Alkhaz Kvitsiniya on 8™ September 2019.1%° Parliamentary elections will be held in South Ossetia
on 9 June, and mid-term elections to the Georgian parliament on 19 May.

Fifteen years ago, an initiative was launched to clean up the electoral process. Many NGO leaders
advocated, and still advocate, for a solely constitutional shift in power. They consider unlawful acts
unacceptable, even if there are many reasons to be dissatisfied with the current authorities. In addition,
there are people with different political affiliations working in the NGOs, and it must be assumed that each
person has the right to have his own opinion and judgment.

On the eve of the first alternative presidential elections in Abkhazia in 2004, the ‘League of Voters for Fair
Elections’ was created. The civil society leaders came up with the idea, but in no case can it be qualified as
an NGO project, since it represented a coalition that included just proactive citizens working completely pro
bono. Everyone worked as volunteers and paid for their own petrol in order to be able to perform direct
monitoring on Election Day.

At that time, before the start of the election campaign, the situation was rather tense: many were afraid
that it would be impossible to achieve a change of government by peaceful means. Since quite a limited
number of foreign observers usually come to the elections in Abkhazia and the election results are not
being assessed by the wider international community, it was important to strengthen the internal
legitimacy of the elections. This could be done with the help of independent monitoring. There was at that
time no article in the Abkhaz election law prescribing public monitoring, however later it became possible
to convince the Central Election Commission (CEC) of the necessity of such a provision. This is an example
of the positive cooperation between a state institution and civil society. Already after the crisis of the 2004
elections, a law?*! was adopted, allowing those organisations that have included observation to their
charters, defining it as one of the organisation’s tasks, to undertake election observation. This law is the
main tool against those who may be tempted to interfere with public election monitoring.1*

The legislation of another unrecognised state, South Ossetia, still does not allow the participation of citizen
observers. Observers can be appointed only by a candidate registered in a single-mandate constituency, or
by a political party that has registered a republican list of candidates. Elections to the Parliament of South
Ossetia of the 7th convocation were held on 9 June 2019. Prior to the election, eight out of nine political
parties eligible to participate in the elections, as well as 81 self-nominated candidates, had applied to stand.
After decisions by the South Ossetian Central Election Commission seven out of the eight political parties
who applied for participation, were admitted to the elections; and 39 of self-nominated candidates were
able to stand — less than half of those who applied for registration.'*®

According to official information from the Ministry of Justice of South Ossetia 160 NGOs of various
organisational and legal form were registered in the republic at the beginning of 2019. In addition to
parties, these are: 108 NGOs strictly speaking; 45 regional branches of political parties; one religious
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organisation with six parishes; one NGO ‘South Ossetian Cossack Society’. Seven organisations are
registered with the status of ‘foreign partner’.

The 2011 presidential race in South Ossetia and the tabulation process led to the ‘Snow Revolution’ and to
the political crisis in the republic, similar to the Abkhaz crisis in 2004 requiring interference by the Russian
Federation. In 2011 de facto state bodies acted beyond their previously authorised powers and post factum
amendments were made to South Ossetia’s legislation, which deprived Alla Dzhioeva, who obtained the
highest number of votes, of her victory. For example on the second day after the polls closed the elections
were declared invalid, not allowing the Central Election Commission (CEC) to announce the final voting
outcomes. The decision was made without the presence of presidential candidates, while neither the
media, nor the public were shown the text of the decision and the text of the complaint of Djioeva's
opponent that had supposedly triggered the annulment of the election.

The last elections in 2017 were observed by representatives from Russia, as well as from unrecognised
states - the Donetsk People’s Republic (DPR), the Luhansk People’s Republic (LPR), Nagorno-Karabakh,
Abkhazia and Transnistria. In general, elections in South Ossetia remain less transparent than in Abkhazia,
due to the lack of a public observer institution, complicated registration procedures for international
observers and negative reactions from a part of the public to NGO activities after the discussion of ‘foreign

agents’. 14

One of the main challenges for the NGOs related to their work is false information and accusations of
spreading so-called ‘alien values’. Some consider human rights and other important democratic principles
as ‘alien’, which include the right to elect and to be elected and the right to choose one’s own government.
As a rule, such information is disseminated by anonymous users in social networks, sometimes similar
articles appear in the press and are signed by non-existent names.

This pseudo-revelatory activity is intended to create a negative attitude towards NGOs in the society by
attempting to portray NGOs as opponents of independent Abkhazia, proponents of establishing contacts
with Georgia or as agents of Western influence. This phenomenon is difficult to fight, because the authors
are hiding under fictitious names. The only possibility to fight against attempts to discredit NGOs is to work
openly and transparently, constantly informing the public about one’s activities, also during the upcoming
voting in the presidential elections in Abkhazia.

Nagorno-Karabakh: two views on NGO activities
According to the State Register under the Nagorno-Karabakh government 266 NGOs and civil initiatives
were registered in the republic during the period from 1995 to 2019. The most famous of them are:

e youth organisations (Hayk Generation, Forward Artsakh, Defender of the Motherland, Armenian
Youth Club, Union of Young Scientists and Specialists of Artsakh)

e religious and ethnic associations (the branch of the Young Men’s Christian Association (YMCA), the
Russian community, the Greek community)

e veteran organisations (Union of Veterans of the Karabakh War, Union of Veterans of the Great
Patriotic War, Union of Veterans of Afghanistan, Union of Parents of Dead Soldiers, Union of
Parents of Missing Soldiers, Union of Blind Veterans, ‘VITA’)

e organisations in the field of media and civil society development (Union of Journalists, Union of
Writers, Stepanakert Press Club, Center for Civil Initiatives, Helsinki Initiative -92, Institute of
popular Diplomacy)

e women's organisations (‘Maternity’, a branch of the Yerevan Women's Resource Center in Shoushi)

The organisation ‘VITA” was established in 1994. Now it includes 17 veterans of the Karabakh war with
spine problems. The organisation is funded by the government. The organisation’s chairman, Arevik




Petrosyan, notes that thanks to the cooperation with the authorities, it was possible to provide all
wheelchair users with the opportunity to move unhindered in their apartment or house.

Disabled military wheelchair users in Nagorno-Karabakh are socially secured, they have a high military
pension, and they receive numerous military benefits. There are several assistance programs for disabled
people of the first group. Disabled civil wheelchair users however do not have a NGO. They experience
difficult living conditions, they have low pensions and receive almost no benefits.

According to Petrosyan, ‘VITA’ provides social, psychological, whenever possible, material, medical and
legal assistance, not only to its members, but also to other disabled people who address to them:

“The work of non-government organisations is precisely this - to identify and take under control the current
problems of small groups, to protect the rights of small groups, which, due to their small size, are not
covered by the state programs. Here, non-governmental organisations come to the aid of the state.”*#

The main problem for wheelchair users is that settlements and public transport are not adapted to allow
them move freely. The International Convention on the Rights of Persons with Disabilities has to this day
not been adopted in Nagorno-Karabakh. According to Petrosyan, the obstacle lies in the deputies” work:

“When Armenia adopted the Convention on the Protection of the Rights of Persons with Disabilities in 2010,
it amended the paragraph specifying that Armenia assumes responsibility for disabled persons in Nagorno-
Karabakh. When Azerbaijan was adopting the Convention in the same year, a special paragraph clarified
that these provisions do not apply to persons with disabilities living in Nagorno-Karabakh. It turns out that
our authorities have nothing left to do than to simply ratify the Convention, ensuring the legal protection of
persons with disabilities”

According to the head of the Shoushi branch of the Yerevan Women's Resource Center, Gayane
Ambartsumian, the work of the NGO should consist of identifying problems at the initial level. But there are
few organisations in the country that could perform such work and thereby contribute to the development
of the state. Most of the structures are pro-governmental, and they operate within the framework of so-
called ‘Patriotic education’:

“We do not cooperate with each other, and | can’t say exactly which projects other women's organisations
realise. But, in any case, no public organisation should underestimate the work done by other
organisations.”*4¢

According to Ambartsumian, their target group is youth and women of all ages. The organisation
implements programs on gender equality, domestic violence, reproductive rights, women's health, and
provides psychological and legal assistance to those who need it.

“Women contact our organisation in order to get a consultation, mainly concerning problems of domestic
and sexual violence. We provide them with psychological assistance, as well as advice on women's rights”.

The organisation is not funded by the government of Nagorno-Karabakh, and its leader believes that their
activities would otherwise be dependent on the position of the authorities. Given the center’s profile and
interests, it is not difficult to believe. The dominant mores impede many women from seeking help from
such structures.

Ambartsumian said that “there have also been oppressions from the part of state structures, but the
conflicts were settled through dialogue. Representatives of the authorities perceived the word ‘gender’ quite




ambiguously, and they considered the trainings on ‘sexual education’ as dissemination of pornography. The
state in Nagorno-Karabakh does not speak about gender equality. The Constitution says that ‘women and
men have equal rights,” but our society, again according to its mentality, still does not understand the true
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meaning of ‘gender equality’”.

Elections and civil control
Parliamentary and presidential elections in Nagorno-Karabakh will be held in 2020. Opinion regarding the
role of public organisations, was divided.

“During all former elections we went to vote, already knowing who would be in power. We will for the first
time go to the polls, not knowing who will be president or what forces will form the parliament. Such a
situation arises for the first time in Nagorno-Karabakh, even in the region and in the entire post-Soviet
space, except for the Baltic States. | think a good situation has been created to allow the public assume
responsibility, to let them go to the polls to vote for their candidate,” said Petrosyan, who was previously a
deputy of the 5th parliamentary convocation.

The Armenian ‘velvet revolution’ also influenced the political processes in Nagorno-Karabakh. During a
mass brawl in Stepanakert on 1 June, two local residents were beaten up by security forces. The incident
incited many people to rally, demanding the heads of the prosecutor's office, the National Security Service
and the police to resign. The protest action that had been launched was suspended only two days after the
Armenian Prime Minister Nikol Pashinyan’s call to let the authorities of Nagorno-Karabakh fulfill the
promises they had made to the protesters. On 6 June, it was made public that the heads of the police and
the National Security Service, as well as the State Minister, had resigned.

On 12™ December, the media reported on the resignation of Karabakh’s Defense Minister Levon
Mnatsakanyan. On 13™ December, Mnatsakanyan himself announced that he had not written the letter of
resignation. On 14" December, the President of Karabakh introduced the new Minister of Defense. A media
source attributed the resignation to the negative reaction of Karabakh officials to the statement made by
one of Pashinyan’s associates claiming that the victory of the ‘velvet revolution’ in Armenia is more
important than the war in Nagorno-Karabakh. By this they allegedly provoked Pashinyan’s anger.

Gayane Ambartsumian said that“/ see that many non-government organisations are closely connected with
pro-government political forces. These forces use the civil society platform for their own purposes. In
addition, | do not think that we will have truly democratic elections. But if the state announces that NGOs
have the right to be independent observers at electoral processes, | do not rule out that there will be one or
two truly independent Karabakh NGOs that will monitor the process strictly”.

The 2012 presidential election was attended by more than 100 observers!*’, among them 80 internationals
from countries such as Russia, Armenia, USA, France, Canada, Ireland, Poland, Cyprus, Germany, Belgium,
Israel, the Czech Republic, Hungary, Austria, Bulgaria and others. 93 journalists were accredited at the
elections, 50 were from foreign media.'*®

More than 100 representatives from 30 countries observed the parliamentary elections'* in 2015.
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On the eve of the upcoming elections in Nagorno-Karabakh, a situation unusual for the South Caucasus as a
whole arises - among the presidential contenders there is virtually no obvious candidate from the
government. A year ago, the current president publicly refused to participate in elections. On 11" June, he
announced on the public television station'*® of the unrecognised republic that he would not run for
president, because “adherence to democratic principles in the country is very important because of the
need to build a democratic and civilised state.”**!
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6. Development as the Key for Conflict Resolution

By Rustam Anshba*3

The last three decades have brought about a new revolution in the way the world functions and operates,
with immense technological developments taking place. The spread and introduction of technological
advancements and innovations is very much linked to the political structures and systems that provide the
population with access to the necessary and needed skills. The territory of the Former Soviet Union (FSU),
with its previous power monopoly and planned economy, has been exposed to innovations and new ways
of conducting business in the free market economy after the collapse of the Union. The rules of the free
market posed unknown challenges and required the economies of the newly emerged states to adjust
quickly to comply with the new standards. Most of the FSU Republics struggled to cope with their new
realities, however, with the international exposure and targeted expert and financial support, they were
able to get on their feet and stabilise their economies.

However, these developments and exposure did not take place throughout the entire territory of what
once used to be the Soviet Union. A number of places within the former territory that do not fit in the
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international world order, have been excluded from this development process. This is due to their disputed
political status, where unresolved and protracted conflicts are the defining aspect of any type of
engagement. This paper will focus on one of these ‘special cases’ — Abkhazia, a small piece of land squeezed
between Russia and Georgia, surrounded by the Caucasus Mountains and the warm waters of the Black
Sea. The author will introduce the reader to a brief historical overview and explain the modern-day
ambiguous status of Abkhazia, its internal situation, and then will mainly address the limitation of external
assistance and its implications on the conflict dynamics.

Abkhazia today

The present-day Abkhazia is a de facto state that enjoys limited international recognition and is in a political
and territorial conflict with Georgia. The world history knows a lot of cases of conflicts between
neighbouring nations and peoples, so the Abkhazians and Georgians are no exception in this, living for
centuries side by side. The current state of the Georgian-Abkhazian conflict coincided with the collapse of
the Soviet Union, the reinforcement of the new national identities and visions of the states’ development.
While in the Soviet Union Abkhazia was incorporated into the Georgian Socialist Republic in 1931 as an
autonomous Republic, and GorbacheV’s perestroika allowed the Union’s Republics to voice their vision of
the future of the union. Georgia under a nationalist leader, Gamsakhurdia, declared independence from the
collapsing Soviet Union and reintroduced the pre-Soviet constitution; Abkhazia, fearing for its identity and
freedoms within the new state system, did not support this process and expressed a desire to remain
within whatever would be left of the Soviet Union. Abkhazia’s claims for a state were not new: Abkhazian
leadership throughout their Soviet history expressed desire for a change in their status within the Union
and strongly opposed integration into Soviet Georgia. Following Georgia’s return to the pre-Soviet
constitution, Abkhazia did the same, stating that it had never been a part of independent Georgia. The
power vacuum that followed the collapse of the Soviet Union led to an outbreak of a war in Abkhazia. A
war that lasted for 13 months, claimed lives of thousands and was subsequently won by the Abkhazian
side, which led to the establishment of the Abkhaz de-facto state.

The negotiation process between the two sides has seen various stages, however, it has achieved little
progress; today the sides find themselves in a deep deadlock with mutually exclusive positions and visions
on how to address the conflict. At the same time, the situation on the ground is rather dynamic: within the
last quarter of a century of Abkhazia’s self-rule, it has managed to establish working institutions and
structures. It has even held a series of competitive presidential and parliament elections, with peaceful
transitions of power. In 2008, it received the first international recognition of its statehood from Russia,
which was followed by a handful of other states. Abkhazia, as any other society, faces a series of challenges
and problems requiring proper and strategic planning and management. In most other similar cases, the
countries usually resort to internal and external support, both expert and financial ones, the situation with
the Abkhaz case is different and has many limitations that have a rather negative effect on the population.

What is the ‘special case’ of Abkhazia?

The Georgian-Abkhazian war of the early 90s had immense negative consequences that severely
downgraded the livelihoods of the population, which became almost half of what it used to be before the
war. Once the war was over, Abkhazia was put under an international economic blockade that cut off its
territory and its post-war population from the surrounding countries. Arguably, this international blockade
was as harmful for the population as the war itself. If one looked at Abkhazia in the early 90s, one would
find it a mix of a primarily agricultural industry and a high-end tourist destination that was heavily
mismanaged under the centrally planned economy. The collapse of the Union and planned economy,
followed by the devastating war and the economic blockade left deep marks on the place and its people.

At the same time, it is important to highlight that Abkhazia was and still is a recipient of support and
assistance from international actors, such as Russia, the European Union (EU) and the USA. This support
played a crucial role in the post-war years, especially from the provision of humanitarian aid. The



framework of this assistance is primarily of a humanitarian nature and is directly linked to confidence and
peacebuilding measures. In the post-war years this approach addressed a series of challenges and issues on
the ground and supported the population. Almost all of the international assistance Abkhazia is currently
receiving from Western institutions, primarily from the EU, the USA and Sweden, is linked to, and targeting,
the humanitarian and conflict related spheres. The international assistance, due to the political conflict and
status of Abkhazia, in no way provides capacity building or support for the much-needed reform of the
internal systems.

With the stabilisation of the situation in Abkhazia and minor developments that are taking place, the
society’s agenda has also further expanded: there is now a demand for a systematic support that can help
the population to address the challenges it is faced with.

However, the unresolved conflict again stands in the way for conflict resolution, apart from sides’ having
opposing positions, since 2008, there is no agreement of who are sides in this conflict. After the 2008 war
in South Ossetia’® and Russia’s subsequent recognition of Abkhazian and South Ossetian independence
claims and Georgia’s refusal to sign a non-use of force agreement, both, Abkhazia and South Ossetia agreed
to allow the Russian military bases on their territories. This is seen by Georgia as occupation; while the
societies both in Abkhazia and South Ossetia consider this military presence as the only force preventing a
new war. Georgia further elaborated its occupation rhetoric in its ‘Law on the occupied territories’ that
claims to outline ways and approaches on how to engage with the population of Abkhazia, in reality it
virtually cuts off Abkhazia and its population from the outside world. Moreover, Georgia chose to lump all
of its conflicts into one — Russo-Georgian. Official Thilisi states that its issues with Abkhazia and South
Ossetia are only components to its conflict with Moscow, while in reality all three are very different and
require different approaches.

This policy of shifting responsibility has proved itself to be rather effective for Georgia’s short-term plans,
especially in their relations with Western allies. On the other hand, this policy further deepened the divide
between the Abkhazians and Georgians, as it reinforced the isolation of the population of Abkhazia and
created a sense of insecurity and unimportance that now is in the minds of people, especially the youth.

Being a young person from Abkhazia, one learns early in life that many benefit the modern-world offers are
not available for them, such as travel, international education or professional career in a global tech
company. Due to the unresolved issue regarding the status of Abkhazia, all of the documents issued by any
of its institutions and structure are not recognised valid internationally, and this includes the passport.

How does it feel to live in a place that is surrounded by a virtual wall? One of the main issues this creates is
related to the restriction of travel. There is an Abkhazian passport, but, it can only be used in countries that
recognise its independence. Therefore, in practical terms it can only be used for traveling to Russia. Most of
the Abkhaz population have Russian passports, these passports were issued to the residents of Abkhazia in
a simplified procedure until 2008. However, now these passports are issued by the Russian Embassy in
Abkhazia, therefore, most countries do not issue visas for the holders of these passports. A significant
number of young people only have Abkhazian passport and are not eligible for Russian citizenship making it
harder for them to travel outside the Russian Federation.

Most of Abkhazia’s residents describe this situation as an ‘isolation policy’, where they are deliberately
denied access to the outside world. And Georgia and the Georgians are seen as actors orchestrating this
policy, and it further fuels the negative sentiments and reinforces the image of the enemy amongst the
Abkhazians. This ‘isolation policy’ is extremely harmful for the population on the ground, but it also has
very negative effects on the conflict dynamics. Being excluded and deprived of development and
professional growth opportunities makes the society more closed off, inward looking and less-inclined to




engage. Currently, Abkhaz youth finds itself in this situation of long-lasting isolation, with practically no
access to Western education, travel and engagement. The fewer opportunities there are for the youth and
population in general to develop, the less the society will be interested in addressing the sensitive conflict
related issues.

Living with this unresolved and protracted ethnic conflict makes the society extremely polarised; issues of
identity are paramount and of most importance. In the Abkhaz case, this is very much visible in the
population’s overwhelming support of the establishment of the independent state of Abkhazia, thus,
anything that is seen to undermine this cause is unacceptable. Abkhazia and its population are very vocal
when they feel that their interests are undermined, this is true not only when it comes to Georgia, but also
in relations with its main partner Russia. This is something that Georgia misses when dealing with Abkhazia:
whatever offer of ‘engagement’ with the outside world that is on the table, if it comes with a prerequisite
of doing it through Georgia it will not even be considered by Abkhazia. For example, Georgia’s latest version
of their engagement plan with Abkhazia, which was framed as a peace initiative under the name of ‘A Step
to a Better Future’,’> was slammed by the Abkhaz leadership and did not even bring about a discussion
around it. This engagement plan does have several potentially useful initiatives, however, in reality it does
not target important areas that would bring out positive change in Abkhazia: such as tourism development
or access to external expertise. A number of experts in Abkhazia believe that this initiative was address
more to Brussels and Washington rather than to the population of Abkhazia.

The lack of support for development and capacity building of Abkhaz professionals and youth does not
allow the structure, institutions and experts to properly function and bring about the much need internal
reform and incentives for change. The lack of modern expertise and know-how pushes the society and its
institutions into the adoption of hardened positions, this is particularly noticeable in issues related to the
languages of education, protection of civic rights, and civil society freedom. One of the main factors that
defined Abkhazia’s development, since the early 90s, was the desire to be accepted and recognised by the
international community. This desire to comply with the international requirements and standards was
among the main driving forces of the democratic developments and initiatives inside Abkhazia. However,
the long-term isolation and lack of development have become major challenges for sustaining the
pluralistic and democratic composition of Abkhazia.

Isolation has two components: one is external isolation, a reality Abkhazia has been faced with for more
than a quarter of a century now; the second one is internal or self-isolation, a relatively new phenomenon
for Abkhazia. Long lasting international isolation inevitably makes the one exposed to it more cautious,
suspicious and inward looking. The populations of Abkhazia are now entering that state of isolation; seeing
the technological advancements and developments of the outside world from behind a closed door, being
excluded from it, led to growing frustration and mistrust. However, due to the fact that Abkhazians have
very little space to voice their perspective internationally or influence a position, they resorted to the only
option of choosing not to engage when asked. This coupled with the lack of opportunities of access to
international exposure and experience and the growing feeling of unimportance evolves into a self-
isolation. Self-isolation, if not addressed adequately, will have negative consequences not only to the
conflict resolution process, but also internally. Today Abkhazia and its society are faced with a series of
challenges and problems, most of these issues are in the core of ethnic and societal composition of
Abkhazia and require tailored and systematic approach. However, due to the fact that there is limited
access and exposure to the international best practices, lack of resources: human, expert and financial,
most of these issues continue posing threats to the population. The effects of lack of proper address are
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already experienced by the most vulnerable groups of the population, in many cases that also includes
minorities.

The issues experienced by Abkhazia are not unique, however, the context of Abkhazia is extremely unusual.
The current deadlock in the conflict resolution process does not allow for much space for constructive and
programmatic approach, the new developmental divides between Abkhazia and Georgia, coupled with the
unaddressed and still burning hardships of the war years, only further escalate the position. Closing the
developmental gap between the two entities can become a solid foundation for a future impactful conflict
resolution process. A development agenda targeting and based on the needs of Abkhazia, with a status
neutral approach and international assistance can boost the process. The more the Abkhazian society
develops, the more ownership they can claim to the processes on the ground, the more they find solutions
to their challenges, the more the society advances into a more inclusive, democracy and human rights
based one, the more inceptives they will be to address the sensitive conflict related aspects. On the other
hand, the more Georgia continues to shield off Abkhazia and its population from the outside world, the
more hardline will be the positions.

What can be done?

A starting point should be the acceptance of the fact that the Georgian-Abkhazian conflict will not be
resolved anytime soon. Today, this conflict, similar to others on the territory of the FSU, has many layers
and are no longer conflicts between the two parties, with Russia, the EU and other third parties involved,
further narrowing down the opportunities for easy and fast solutions. At the same time, it is important to
understand, that any conflict resolution that will bring about lasting peace in the region will have to be
taken and accepted by the populations on the ground. The sense of development and progress being made
for Abkhaz society, especially for the youth, is paramount for this process.

Another aspect that should be taken into consideration is the fact that it is not an easy task to carve out a
policy that will be accepted by all sides to the conflict. In the Georgian-Abkhazian conflict it is particularly
difficult, as the sides have mutually exclusive positions, with many redlines and limitations, and there are
even disagreements on who the actors and sides involved are. Finding a status neutral approach and
framework that does not cross redlines is not an easy task, but it is not an impossible one; with proper
international guidance and mediation, clear incentives and creativity, a pathway can be identified and, with
time, the sides can even take ownership of the process.

A number of success stories in the field of education that have managed to breakthrough ‘the isolation wall
around Abkhazia’ allow for some managed optimism. Education, environment, small scale business
opportunities and capacity building development of the Abkhaz youth can bring about positive change. It
might sound paradoxical, but in order to progress in conflict resolution it is important to divert, for the time
being, from a confidence building and humanitarian assistance and supporting role to a more
comprehensive and inclusive developmental one. The more secure and professionally developed the
Abkhaz society becomes, the more ownership and responsibility it will have towards the peace process. The
missed opportunities and false estimations of the last quarter of a century can become a very useful
learning from mistakes exercise, and show all sides that development is the key for the conflict resolution
process. A process that will be very slow and difficult, but it will lay the much-needed foundation to address
and discuss the grievances of the local populations.
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7. South Ossetia: rights and freedoms in an unrecognised
state

By Caucasian Knot and Alan Parastaev®’

Writing an article about the human rights situation in South Ossetia is a difficult task. First, no one has done
this for a long time. Secondly, there is a problem with the lack of information: data is difficult to access,
regular monitoring is not carried out, there are few reports from independent human rights organisations,
and even simple observations by external journalists or experts are rare. One of the main reasons for this
situation is that international human rights institutions, such as Organisation for Security and Co-operation
in Europe (OSCE), Council of Europe and UN mechanisms are not able to visit South Ossetia. In turn, Russian
human rights activists do not show enough interest in working in the republic. Therefore, the material is
largely prepared on the basis of the observations, memories, personal experience and understanding of the
authors of this essay, building upon their past work in this field. These are sketches on the topic of human
rights work in a partially recognised state. They should serve as a catalyst for non-governmental
organisations (NGOs) in South Ossetia to start a full-fledged work, primarily in the format of monitoring and
collecting relevant information.

Practically all respondents®®® with whom the author managed to talk communicated the same thesis:
despite the ‘non-recognition’ and the extremely small impact of international and civil rights organisations
on society, the situation with human rights and their observance in South Ossetia is not in a bad or
dangerous condition.
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In fact since 2012, following the election of then President Leonid Tibilov, political opponents are no longer
being prosecuted and eliminated physically in South Ossetia.? Political dissenters are not being detained
in prison for years without a charge. Of course, isolated instances of pressure have taken place and still do,
but they are known to South Ossetian society, they have been written!®® about widely and regularly. South
Ossetian society, at least its politically active part, has developed its attitude to such facts and to their
organisers and initiators. Those political forces under whose rule such actions were committed are no
longer in power, thanks in large part to the critical attitude of the population and to the non-acceptance of
such methods of political struggle by the people.

Restrictions on rights as a result of non-recognition of South Ossetia

The problem of international recognition or rather, the ‘non-recognition’ of the republic, in particular by
the United Nations (UN) and other international organisations, remains the fundamental issue of the
observance of human rights in South Ossetia. The ‘non-recognition’ does not directly affect the level and
quality of the observance of human rights, but due to the impossibility of carrying out a high-quality
monitoring it impedes a full-fledged observance of human rights in the format of international standards.
On the other hand, there are dozens of countries around the world, including those initially recognised,
meeting in the UN and other international organisations, where membership implies the obligation to
respect human rights and to provide access to monitoring, and where the humanitarian situation is
substantially worse than in the Republic of South Ossetia.

The Presidency of Mikhail Saakashvili in Georgia saw perhaps the most active period of international
engagement in the country, including from those working in the human rights sphere. Today, more and
more facts about the human rights violations committed by the then security forces are being revealed,
most of them concern violence used against prisoners and persons under investigation.

At the same time, the tendency of ‘linking’ the formation of human rights protection with the process of
international recognition of South Ossetia is detrimental to both, in any case from the point of view of
citizens of an unrecognised country. When Ossetians are told that they are not recognised, and that any
benefits provided by the human rights system are therefore not available to them, they do not understand
why and how this can happen. From the point of view of the South Ossetian man in the street, the
international community declares that everyone is equal, at least when it comes to people’s rights.
Nowhere has it been stated that citizens of recognised states are more equal than citizens of unrecognised
ones. But Ossetians constantly face a situation where human rights and international organisations refuse
to work in South Ossetia or with South Ossetia, explaining that they cannot and do not have the right to
write the name of the Republic in their working papers for example and the authorities are unwilling to
allow access by international organisations that do not accept their independence (and formally see them
as part of Georgia) particularly in the post-2008 context where Russia has recognised South Ossetia’s
claims.

Such an approach is perceived painfully in South Ossetian society. Understanding this, opponents of South
Ossetia’s integration into the European community of nations constantly use this situation to their
advantage, mentioning in speeches and publications that the Europeans, even in the name of NGOs, not
only does not recognise us, but also supports the territorial integrity of Georgia, our potential adversary.

Limitations in human rights protection access are painful for Ossetians for another reason as well, because
our independence was born on human rights grounds. It was Georgia’s attempts in the early 1990s to
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restrict Ossetians in their rights based on ethnicity (forcing them to use Georgian language, depriving them
of cultural autonomy, evicting Ossetians from the interior of Georgia, illegal detentions, abductions,
torture, violence and murder of people who were not involved in national Ossetian movements or armed
formations) that led to the emergence of Ossetian resistance, first social and political, and then military.5!

It was the nationalist policies of the Georgian authorities, under both the Communist Party and Zviad
Gamsakhurdia, who triggered the ‘Adamon Nykhas’, the South Ossetian Front for Support of Democracy
and Perestroika to transform into a popular front for independence. That is, there is in the mind of any
South Ossetian a deep understanding that the independence and the proclamation of the republic is the
way to salvation from oppression on ethnic grounds, in other words, it is the answer to violations of
Ossetians’ rights by Georgian authorities. Adamon Nykhas does not exist today as an operating
organisation, although its active participants continue to meet, anniversaries?®? of its founding are
celebrated at the official level, but the organisation does not take part in real politics or human rights
activities, although initiatives to revive it are periodically taken.

What rights do Ossetians want to defend, and who is defending them?

There are virtually no human rights organisations in South Ossetia today, nor human rights activists, or any
system for the protection of human rights. Yes, there are such organisations as ‘Journalists for Human
Rights’, ‘The Jurists” Association’, “‘Women for Human Rights’, etc., but in our opinion they do not work in
the format and at the level that human rights work implies. NGOs that do not position themselves as
human rights defenders, are in fact forced to be active in human rights activities as well participating in
public protests in defense of their rights, such as the winter 2011-12 protests in Theatre Square.

No matter how much the critics of the South Ossetian political system may speak up, itisin fact a
democratic state, governed by the rule of law though with problems that it is trying to solve within the
constraints it faces. The republic was conceived this way from the very beginning, and this principle could
not be destroyed either by numerous wars with Georgia, by recognition from the Russian Federation, or by
the presidential regimes, no matter how much they tried. Our unrecognised state could simply not have
withstood and still stand without the principles of human rights protection.

Millions of euros from the budget and from charitable foundations are spent on the development and
simple existence of human rights structures in the West, thousands of employees are working for them.
South Ossetia has no such opportunity. The role of the human rights system in South Ossetia is played by
the President. Having understood all the ‘charm’ of playing the role of an ‘authoritarian human rights
activist’, having calculated all the advantages that can be achieved that way, no president, having once
received such a prerogative, will ever give it away to anyone.

The most demanded right among the Ossetians is the right to live, and it was largely implemented in 2008,
thanks to the entry of armed forces into the Republic of South Ossetia and the recognition of South
Ossetia’s independence by Russia. Protection of the rights of those South Ossetian citizens who were
arrested and taken hostage on the territory of Georgia was relevant until those fateful events.

The state guarantees sufficiently the citizens’ rights. As already mentioned, Ossetians do not experience
persecution for our political or religious views. This is regulated both by laws, and by unspoken practices
established in society, by traditional behavior algorithms, and by concepts rooted in the public
consciousness, that for some can amount to a culture of self-censorship.

Last year’s campaign to close the organisation Jehovah’s Witnesses is more likely to be attributed to the
tendency of replicating the processes taking place in the Russian Federation’s socio-political sphere,
especially if they are caused by another aggravation of relations with the West. Jehovah's Witnesses
continue to gather and hold services in South Ossetia. It is unhealthy when state structures conduct certain
actions for the sake of appearance. They issue regulations, but do not observe them in practice.
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The authorities do not in general tend to persecute people on political or other grounds. The adoption of
the law ‘On Non-Profit Organisations’ in 2014%3, which introduced the term ‘foreign partner’ into legal
proceedings, triggered great concern. The deliberate rejection of the term ‘agent’ is noteworthy. It is used
in both in Russia and the United States, but it evokes obvious negative associations. NGOs with that status
receive money from abroad. They have to submit information to the controlling authorities, specifying the
sources of their projects and program funding, indicating the goals and objectives that the received funds
will be spent on. To date there are no examples showing that this law is used by the authorities to harass
political opponents or enemies however such rules can be seen to add a bureaucratic burden to NGOs and
may risk having a potential chilling effect that dissuades organisations from taking international funding.
According to the Ministry of Justice of South Ossetia, 160 NGOs were registered in the republic on 1*
January 2019. Only seven of them have the status of ‘foreign partner’. With the exception of the
organisation ‘Journalists for Human Rights’, which operates in the framework of UN projects, all of them
receive funding from Russia.

On the other hand, the facts of violence used by law enforcement agencies, the Ministry of Interior and the
Prosecutor's Office are clear. Suspects and sometimes just detainees, are subjected to pressure!®* and
threats. These are not isolated incidents, they take place regularly. Another problem is also exposed here -
the reluctance of victims of violence and their relatives to act according to the law: to complain and to sue
the responsible officials. People rely more on ‘personal connections’ when solving their problems.

Simply put, there is no understanding by the victims that hiding a crime, especially one committed by an
official, because of a reluctance to initiate cases on violence before a court, actually increases the likelihood
of a relapse of the system. Also it increases the likelihood of this kind of crime being repeated against their
fellow citizens, who often turn out to be close friends. There is no public responsibility. In most of these
cases, the perpetrator and the victim come to an agreement on certain conditions.

The institution of the Ombudsman'® remains almost the only human rights institution in the republic that
can be defined as such. It was most active in the period 2004—2008 between the two main armed phases of
the conflict, even though armed clashed did not cease during this period and in fact aggressions from the
Georgian authorities against South Ossetia resumed. Despite that, the Organisation for Security and Co-
operation in Europe (OSCE) mission worked actively in South Ossetia at that time, and the defender’s
apparatus cooperated with OSCE. It was a positive example of an international organisation’s work in the
context of non-recognition.

The South Ossetian side resolved issues related to incidents in border areas through the OSCE. These were
basically detentions of South Ossetian citizens by Georgian law enforcement agencies, which often ended
in criminal cases and arrests under various pretexts. With OSCE mediation, such cases often ended in
exchanges or simply in release of the detainees. Several cases concerned posts that the Georgian armed
units had set up at the entrances to the Ossetian villages, complicating or blocking access to the villages
both for their local permanent residents and South Ossetian citizens, as well as for those living in Tskhinval
and other settlements in the Republic of South Ossetia.

Along with actions undertaken in conflict situations related to the consequences of the Ossetian-Georgian
conflict, the present time is characterised by the intensification of the human rights work done both by the
Ombudsman and by a number of South Ossetian human rights defenders and civil society activists in purely
internal matters. This includes dismissing a civil servant, raising the issue of treatment of imprisoned
persons, protecting the rights of transit passengers, that is citizens of Armenia and Azerbaijan, activating
the civil society, and supporting civil non-governmental initiatives.




Stalinism and the request ‘for justice’

Much is said about such a phenomenon as the popularity of Stalin and the support of his state policy by the
Ossetians. As sociological studies show, this is not a distinctive feature only of Ossetians. According to the
latest survey carried out by Levada Center!®® in Russia, the level of Stalin’s popularity has broken a historic
record. Another part of the Ossetians is no less firmly convinced that Ossetians were particularly subjected
to the most large-scale repressions during the years of Stalin’s rule.

Two such perceptions of Stalinism can coexist only in one case - when people find a positive element in
Stalinism that they cannot find in today's reality. This positive element, which they associate with ‘justice’,
is glorified and mythologised. Justice is understood as human equality before the law, even if this law is
transformed by the ‘Stalinists’ into Stalin himself. Justice is expressed in equal punishment for violating the
law, both for the peasant and for the minister, even if he just yesterday was the closest person to the
leader himself. Even though the punishment of former comrades-in-arms had nothing to do with the law
observance, it was presented and became imprinted in social memory in particularly that way. Today it
continues to be presented in the same manner by the propagandists of Stalinism. It is difficult to set
anything against it in the absence of a full-fledged human rights system.

Some of the most controversial cases that took place in the years after the proclamation of independence
of South Ossetia and the conflict with Georgia, actually had their own financial, economic and criminal
background. Making a criminal be perceived as the victim of political repression is just as wrong as making
someone a victim of political persecutions or ethnically-based persecutions as the result of actions by a
criminal authority or an ordinary. However, such cases occur when human rights defenders and journalists
interpret them as the persecutions based on national or political grounds, while in fact they contain much
bigger monetary and sometimes criminal components.

Such manipulations with facts trigger, among other things, requirements of a fair punishment of the
perpetrator, embodied in the myth of the incorruptible ruler of justice, the selfless and noble Stalin. The
history of repressions and deportations is, at best, forgotten or left in the background; at worst, people
draw a direct link between repression and justice. And this is also due to the lack of human rights
defenders.

Without training the local South Ossetian activists to become specialists who will later be able to monitor
the current human rights situation, to prepare analytical materials and to offer further recommendations, a
full-fledged work in any of the human rights areas is hardly possible.
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8. Georgia’s responses to ‘borderisation’

By Mariam Uberi*®®

Existing conflict: overview'®®

Eleven years since Russia's invasion of Georgia, Russia still seeks to erode Georgia’s sovereignty and has a
detrimental impact on its human rights record. In a process of creeping ‘borderisation’'’® Russia and de
facto Abkhaz and South Ossetian authorities have encroached upon 40 Georgian villages adjacent to the
administrative boundary lines (ABLs) in South Ossetia and Abkhazia, negatively affecting all communities
across the ABLs."!

Long before the run up to the ‘five day war’ Georgia lost control over South Ossetian territories in 1992 and
in Abkhazia in 1994 amidst an armed conflict that broke out with Georgia and separatist forces.'’? In 1994
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Georgia entered the Commonwealth of Independent states (CIS) agreement which mandated the presence
of the Russian CIS peacekeepers in South Ossetia and Abkhazia to establish a truce and secure peace in the
region. Since then the Russian Federation provided direct financial assistance to the separatist regimes by
funding public salaries, infrastructure and budgetary expenses for the de facto authorities. Russia has also
carried out a so called ‘passportisation’ policy that includes granting Russian citizenship en masse to
persons living in South Ossetia and Abkhazia.’”® Russia was quick in signing an Alliance and Integration
treaty with Abkhazia and South Ossetia to create common foreign policy and economic space'’® and later
an agreement to formally merge the region’s militia into the Russian armed forces.'”

The borders and illegal process of ‘borderisation’ has been largely contested by the parties to the conflict.
Russia and the de facto authorities claim to have followed the military map of the Soviet Union whilst
drawing up the ABLs.'7® The de facto authorities consider that erecting fences mitigates risks of violating
borders and simplifies the life of local residents.'”” The Georgian authorities refused to take partin a
demarcation commission, as such an action would be seen as equal to Georgia recognising the
independence of its breakaway regions.'’® Restriction of the right to freedom of movement has been a
significant challenge for the local residents living near the ABLs. The number of people who cross over from
South Ossetia to access several services in Georgia has been increasing over the years. Some of them are
being detained by the Russian troops whilst some still manage to enter the capital of Georgia to access
different services.'’® Ethnic Georgians living near the ABLs are faced with arbitrary arrests, ill treatment and
unlawful killing by the de facto authorities and the Russian Security Service guards.

‘Borderisation’

This ‘borderisation” occurred in waves, the first taking place two months after the end of armed hostilities
in 2008, the second in 2011 and then there was an increase in intensity of such activity in 2013.%8° The
trend of ‘borderisation’, and the reason why it occurred in such waves, has not been thoroughly studied by
the Georgian authorities. Demarcation in South Ossetia included 60 km of security fences and surveillance
towers,'®! as well as ploughed lines.'® In the Abkhaz theatre, physical borders include over 30 km of fences,
surveillance towers with an ABL coverage of 25 km.!8 These lines of demarcation have had a detrimental
effect on communities on both sides of the ABL by cutting off access to local villagers' livelihoods and
leaving them feeling ‘suffocated'.’8
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Since 2009, the Public Defender of Georgia has stated that 840 ethnic Georgians have been detained for
‘illegally crossing’ the self-declared boundaries, the highest number to date was in 2016.1®° However,
getting accurate statistics is difficult given the challenging nature of the conflict. Although the Georgian
authorities have information about detentions of ethnic Georgians who are handed back to the Georgian
side, it is suggested that some Georgian detainees are released after a ransom demand was met and
therefore do not make it into the Georgian records.8

There has been an increase in the number of military exercises, with shootings in proximity of military
bases in Abkhazia and South Ossetia around the ABLs. This, coupled with trespassing by Russian border
guards further into the Georgian controlled territories on local residents' property and arbitrarily arresting
locals in their orchards, village roads and graveyards has exacerbated local residents' fear of further armed
conflict.®®” 2016 marked not only a higher incidence of Georgian detainees along the ABLs but was followed
by the killing of Giorgi Otkhozoria,'® Archil Taunashvili'® and David Basharuli.!®

Khurcha is the only village under the control of the Georgian authorities on the other side of the Enguri
River and a Georgian police post has been located at the end of the village since 2013. Georgian police
regularly patrol around the villages.'®* However local communities face Russian and de facto Abkhaz guards
when crossing the Enguri Bridge. The killing of Giorgi Otkhozoria at the Russian-Abkhaz checkpoint in
Khurcha highlighted the deep vulnerabilities of Georgian civilians living along the ABLs.1?

Between January and April 2019 some 32 Georgian civilians were arrested, a figure relatively high
compared to the 19 Georgian civilians arrested for the same period in 2018. Recent incidents demonstrate
that Russian border guards violate border signposts and walk some two hundred to five hundred meters
away from the barbed wire!®® into Georgian controlled territory to intimidate or arrest locals.?®* In 2018, in
separate incidents, a man and a woman were snatched from the back of a garden located even further
away from the ABL, within Georgian controlled territory.!® There has been several incidents of houses
being cut in half by the fence of the ABL in the village of Gugutiantkari®® and Pakhulani.'®” In a similar case
a person living in a house split by the fence was detained several times after crossing his yard and coming
to Georgia.>®®

‘Borderisation’ has been marked as one of the main security threats by the Georgian security service.!®®
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According to the Georgian authorities, the decision on introducing extra police posts, patrols or other
additional measures are subject to a closer scrutiny. Decision making is based on the existing security
situation, threats posed to the local population and actions perpetrated by the occupying forces.?® The
Minister of Interior whilst visiting the police station in Shida kartli municipality near the ABL highlighted the
importance of ensuring the “protection of the local population” and a “rational response’” to the outside
security threats.?! Soon after the end of the armed hostilities in 2008, mine explosions along the ABLs
claimed the lives of 12 police officers.22 This was followed by an injury of three and a death of one police
officer after the Russian FSB soldiers fired at the Georgian patrolling officers.?% In an obvious absence of
any option for military intervention, Georgia has been extremely cautious in responding to the upsurge of
borderisation. This has been eagerly exploited by the Russian Federation in eroding on Georgia’s
sovereignty.

The Human Rights Centre (HRIDC), a Georgian NGO, highlighted incidents of arbitrary arrests due to
inadequate marking by the Georgian authorities and those affected feel that there is a need for Georgia to
reinforce patrolling against the Russian border guards. There are incidents of Georgian civilians
inadvertently violating the border amidst the absence of tables or markers in the woods marking the ABLs.
As one of the local residents put it, in the absence of any barbed wires one must be lucky not to be
caught.?%*

Locals argue that the presence of the Georgian patrols would deter the Russian border guards from illegally
abducting Georgians in the area. In 2015, in two villages of Tsalenjika Municipality, the local population
requested the introduction of a police post but the Ministry of Interior determined that patrolling was
sufficient.2%® In 2018, the residents in the village of Korbali complained that Georgian police did not patrol
frequently enough.?® In a recent incident in Gugutiantkari, Gori municipality local residents have expressed
their fear of being left to their own devices in the face of the Russian FSB and requested a Georgian Police
post next to the newly erected fences.?”” Prior to this locals also requested the creation of police stations in
Jariasheni and Bershueti.?’® After such incidents, patrols are intensified for a few days but then revert to
their previous levels.?% After another incident police officers refused to help a former detainee arrested by
Russian border guards who had ambushed and ill-treated him on a Georgian controlled territory for fear of
retribution.?1°

In the wake of this precarious situation there is an apparent lack of interagency cooperation and crisis
management amongst state actors on ‘borderisation’. This was demonstrated by the incident in Khurvaleti
village in March 2019 where residents produced ‘photographic evidence’, albeit old, of Russian border
guards trespassing into their gardens. The Mayor of Gori confirmed that three masked Russian army
officers trespassed into Georgian territory, but the State Security Agency denied the Mayor’s statement
and claimed that there was no such incident until it was later verified by the Incident Prevention and
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Response Mechanism (IPRM) hotline, a facility explained later in this essay.?!! The European Union
Monitoring Mission (EUMM) later confirmed that the incident did not take place.?'? In a recent incident in
Gugutiantkari in August 2019, the Georgian Ministry of Foreign Affairs had announced that the
‘borderisation’ process had been stopped after using pressure from all existing international
mechanisms.?'® Despite this the Russian FSB border guards continued erecting fences the next day, soon
after the announcement, forcing two families to dismantle their own houses damaged during the war and
cutting their access to orchids.?** An apparent lack of official comment from the side of the Prime Minister
and the President of Georgia has been swiftly picked up by the media.?*® A lack of communication to
engage and inform the public has produced much speculation on an issue that had exacerbated an already
tense situation. This incident corroborated accusations of a lack of coordinated response and cooperation
among political actors regarding ‘borderisation’.

Economic and social vulnerabilities

The Georgian state interim commission, created especially to address socio-economic vulnerabilities
alongside the ABLs, had been a useful initiative improving previously dire conditions.?® However, research
shows that local civilians still do not have an adequate support system that meets their needs. Harsh
security conditions across the ABLs are further aggravated by the lack of access to clean water and gas, the
taxing electricity cost which appears high for economically impoverished communities with no constant
financial income. Locals faced with the risk of being arrested for ‘illegal border crossing” while out collecting
wood. The main gas pipe only reaches around 20 thousand users.??’

During 2017 and 2018 the government allocated a wood area for the locals in villages in a number of
municipalities adjacent to the ABLs of South Ossetia and Abkhazia and extended single payments of 200
GEL to households for winterisation.?'® However, disbursement of vouchers to collect the wood are often
delayed, making it harder for households to access the woods and a single payment is usually not sufficient
during the winter months.?°

In 2017 an interim state commission marked the beginning of well construction in a number of villages in
the Gori, Kareli and Kaspi municipalities, including the village of Bershueti where he particularly highlighted
the lack of drinking water and where residents must obtain it from the neighbouring village.??° According to
the authorities, irrigation water has been provided in the village of Zardiaantkari since 2017 in spite of the
HRIDC stating that there is a significant problem due to the irrigation pipe not reaching the agricultural land
in the village.?? In the absence of water for irrigation, people cannot engage in agriculture and pastures are
not accessible.???
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The border village of Zardiaantkari has been described as a microcosm of the Georgian-Ossetian conflict
with mixed Georgian and Ossetian families, and where the Georgian government regained control only in
2012.2% In this area only minor works have been carried out since the 2008 war.??* Even though the cost for
sustained damage had already been calculated, locals are still waiting for compensation??* as they live in
derelict houses and face the risk of becoming homeless.??®

Existing conflict resolution mechanisms

All parties have adopted the Geneva International Discussions (GID) format to exchange information and
resolve certain ad hoc issues related to the conflict.??” However, the GID is exclusively elite driven and civil
society is excluded from participation. The breakaway regions follow a scripted plot that many Georgians
see as being suggested by Russia, which makes compromise on the status quo impossible. Some
commentators believe that the attitude of the de facto authorities are often rigid during negotiations but
more willing to be more flexible on the ground, for example when the de facto authorities allowed ethnic
Georgians to visit the graves of their loved situated beyond the Georgian controlled territory.?”® Abkhaz and
South Ossetian participants frequently walk out due to divergence on their position.??® For example,
Georgia asserts that Russia is violating the ceasefire agreement by not withdrawing its forces to the
positions held before the war and maintains that the conflict between Russia and Georgia is ongoing. Russia
on the other hand is adamant that it had met all points of the plan and that it withdrew its military forces
from Georgian territory. Russia argues that their troops are legally stationed in South Ossetia and Abkhazia
on the basis of international agreements between independent states. Georgia maintains that the conflict
between Georgia and Russia is ongoing whilst Moscow does not identify itself as a party to the conflict and
it points to two separate conflicts between Georgia and its breakaway regions.?*° Thus far the GID have
failed to produce agreements on the return of internally displaced persons (IDPs) or on improving the
human rights situation in those conflict regions and there has been no agreement on international security
arrangements.

Nevertheless, the GID is a deterrence to renewed conflict between Georgia and Russia where the EU's role
is somewhat weak.?*! The GID has achieved success on some non-political issues.?*? One tangible outcome
is the creation of the Incident Prevention and Response Mechanism (IPRM) which is hosted by the

EUMM. This platform provides a hotline to verify the accuracy of information in the aftermath of
incidents.?? It serves to establish the whereabouts of disappeared persons and usually de-escalates
tension.? It is also a platform for mitigating future incidents where the EUMM plays a role of mediator.
However, the IPRM has begun to resemble a tribunal where parties voice security concerns on establishing
the whereabouts of disappeared individuals and voice their accusations to one another.?*® It does not




always reduce the incidence of arbitrary arrests or killings, however it has been successful in freeing
arrested individuals post factum.?3®

According to the former Swiss Ambassador who used to attend the Geneva Talks, Georgia needs to shape
its format into a favourable direction and adopt more pragmatic approaches whilst opening additional
channels of communications.?*” Some of the additional channels of communication, that were previously
open, had been extremely effective. For example meetings between the de facto authorities, the Georgian
Public Defender’s office and civil society representatives under the aegis of the Council of Europe had
lasted for three years and generated much wanted trust and confidence between the communities. The
meetings started with a year delay in 2014 as the Georgian authorities were slow in giving a green light to
the initiative. During this time however, a then Public Defender was not allowed to attend Geneva talks as
an observer on a pretence that the Georgian side did not want a change of status quo with the de facto
authorities. Despite this an exchange of Abkhaz, South Ossetian and Georgians prisoners initiated by the
former Public Defender achieved another positive outcome where a person missing for years had been
located in the prison in a breakaway region. The results of these endeavours have never been made public
except to the families involved and were largely based on local contacts between the Georgian and the de
facto Public Defender office and civil society.?*® The IPRM also has a history of frequent walkouts, marked
by the de facto Abkhaz authorities refusing to meet with the head of the EUMM following a controversy.?®
In June 2018, the IPRM meeting in Gali collapsed when the Georgian government placed an investigation
into the murder of Otkhozoria at the top of its agenda and the process has remained suspended ever
since. ¥

To date civilians living near the ABLs do not have adequate information about what to do when a family
member is detained, what kind of help they can get or what information to give.?*! An apparent lack of
cooperation has hampered the establishment of the whereabouts of the perpetrators of a disappeared
Georgian man last seen near the ABL along Gori back in 2016 and the issue has since been removed from
the agenda.?*?

Legal and Political responses to the ‘borderisation’

Russia has an ‘effective control’ on the territory of the breakaway regions substantiated by its financial and
military presence.?*® According to the European Court of Human Rights (ECtHR) effective control can be
exercised outside its national territories where a state has an obligation to secure human rights through a
control exercised either ‘directly, through its armed forces and through a subordinate local administration.
Moreover, a state can also be held responsible even if its agent acted against its instructions or for the acts
of self-proclaimed authorities which are not recognised by the international community.?** Whilst Russia is
responsible for the human rights violations committed by its agents near and around the ABLs, Georgia has
a positive obligation to attempt with ‘legal and diplomatic means available’ through foreign states and
international organisations to ensure human rights.?*® Finally, under international law, the de facto Abkhaz

’




and South Ossetian authorities despite not being members of the human rights treaties have an obligation
not to violate human rights.?4

In March 2018 the Georgian Parliament adopted a bipartisan Georgian resolution condemning human
rights violations in Russian occupied Abkhazia and South Ossetia, where the Georgian government was
tasked with providing a list of perpetrators. Soon afterwards the government unveiled the Otkhozoria and
Tatunashvili list, a list of 33 persons of Abkhaz and South Ossetian origin who were either convicted of
crimes, are under investigation or covered up alleged killings and torture in the Georgian territories beyond
its control. The decree also authorised relevant Ministries to work with foreign partners to impose financial
penalties and visa bans on individuals on the list.2*” However, the list was not entirely accurate and
included a number of deceased persons where current personal information and their whereabouts had
been mistakenly identified.?*® It was also criticised for not containing alleged Russian perpetrators.

Although the Otkhozoria and Tatunashvili list is a non-binding resolution, it was welcomed by the European
Parliament?*® and incorporated in the Council of Europe Resolution — Sergei Magnitsky and beyond —
fighting impunity by targeted sanctions®° — that called on member states to impose sanctions, later
endorsed by Estonia, Latvia, Lithuania, Estonia, the United States, Canada and the UK.?!

In March 2019 the Georgian Ministry of Foreign Affairs adopted a state approved strategy which covered a
range of issues on occupation and highlighted the importance of peaceful resolution to the conflict, de-
occupation and confidence building. It also focused on effective cooperation with international courts and
strengthening the Georgian position through substantiating Russia’s illegal actions and Georgia’s peaceful
efforts. This important document contains no mention of the Otkhozoria and Tatunashvili list, which as a
leading instrument will evolve as other perpetrators become known and whilst authorities are instructed to
submit periodic updates.??

Some commentators suggest that Georgia has been somewhat cautious in joining sanctions imposed by the
international community on Russia for annexation of Crimea. It also fuels the speculation that occupation
has not been discussed internationally to the same extent and at the same level as the debate about the
occupation of Crimea. In 2016 there was an apparent lack of public support to Ukraine over the Council of
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Europe Resolutions on legal remedies of human rights violation in Ukraine beyond its control and on the
Political consequences of the conflict.?>3

Until now Georgia has done little domestically to remedy the plight of victims of the 2008 armed conflict.
As a member of the Rome Statute since 2003 Georgia, according to the principle of complementarity, bears
a primary responsibility to investigate and prosecute those responsible for crimes perpetrated during and
aftermath of the armed conflict.?>* Yet in 2008 Georgian prosecutors launched two internal preliminary
investigations into alleged crimes but the investigation stalled due to the inability to access the territory of
South Ossetia amid the lack of cooperation from the Russian Federation and the de-facto authorities.?>®
Georgia also articulated its fear that internal prosecutions could aggravate the occupying forces against
witnesses.?®® In 2016, after five years of deliberation, the International Criminal Court (ICC) has opened an
investigation into war crimes and crimes against humanity committed by both parties of the conflict in
August 2008.25” The Office of the Prosecution (OPT) decided that “obstacles and delays” hampered
investigations in both countries and that an ICC investigation was necessary after Georgia has suspended its
internal investigation.?*®

Amid calls from civil society, in 2018 Georgia finally launched inter-state complaint in the ECtHR to
challenge Russia for its routine administrative practice of harassment, torture and killing of individuals
attempting to cross, or living alongside, the ABLs of Abkhazia and South Ossetia.?*® The complaints claimed
Russia’s responsibility for Tatunashvili’s killing and alleged that Russia failed to conduct an investigation
into the unlawful arrests and murders of Davit Basharuli, Giga Otkhozoria and Archil Tatunashvili.2®° Russia
also faces an individual complaint for the unlawful killings of Otkhozoria?®* and Tatunashvili.?® In its
communication, Russia denied responsibility and argued that it does not hold effective control over the
territory.?%® Nevertheless, it promises to be an unprecedented case as the ECtHR must deliberate on
whether Russia had effective control of Abkhazia and whether actions of the de facto Abkhaz authorities
are attributable to Russia.

Conclusion

There are some things that Georgia can do to mitigate the effects of ‘borderisation’. The first of these is to
keep the ‘borderisation’ issue and the refusal by Russia and the de facto authorities, to allow EUMM access
to South Ossetia on the international agenda. Georgia should ensure these issues are grouped with the
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Russian intervention in Ukraine wherever possible, to highlight how Russia is intimidating its neighbours in
violation of international law. On a national level, it is important that ‘borderisation’ is studied in a
systematic and coordinated manner so that there is a unified state strategy served to mitigate the effects of
‘borderisation’. Georgia has to restart internal investigations if it is to meet its pledge to the ICC and fulfil
the State obligation to substantiate Russia’s illegal actions over the armed conflict. It also has to open other
non-conventional communications’ corridors alongside the existing formats to boost communication on
human rights issues.

Furthermore, local municipalities should inform locals on existing dangers from the occupying forces,
introduce police posts where population feels especially vulnerable, and inform locals on how to avoid
arbitrary detention and what to do in case of an arrest. Finally, Georgian authorities should develop
economic projects to generate income for poverty stricken communities across the ABLs and should
improve an infrastructure including housing, water and irrigation issues on a legislative and practical basis.
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9. Nagorno-Karabakh: The contrast between dream and
reality may result in a wind of change

By The Norwegian Helsinki Committee

Nagorno-Karabakh is a territory of contrasts. There is an obvious pride among the population of the region
based on its rich history, nature, green mountains and natural resources, including gold. There is a
widespread perception amongst the local population that the recognition of statehood is a possibility in the
future but an understanding, that recognition is likely to take a long time — tens of years or even centuries.

Meanwhile, owing to its unrecognised status, economic growth is hampered by limited investments and
trade. And the military and political conflict with Azerbaijan over the status of Nagorno-Karabakh and the
surrounding seven territories of Azerbaijan occupied by Armenian forces remains unsolved, resulting in a
militarised society.

In this essay, we attempt to ascertain what is going on in Nagorno-Karabakh, how people live and how they
understand their current situation and their future. Based on input from various sources, we sense that
change is in the air.

Dignity in non-recognition
Both presidential and parliamentary elections in Nagorno-Karabakh are scheduled for the spring 2020. With
a population of only around 146,000,%% there are at least 18 registered political parties.?®® “The number



https://www.flickr.com/photos/adam_jones/18582153944
https://creativecommons.org/licenses/by-sa/2.0/
https://www.kavkaz-uzel.eu/articles/280021/
https://www.kavkaz-uzel.eu/articles/280021/
https://www.kavkaz-uzel.eu/articles/333391/

seems impressive, but none of them actually represents real change”, a local activist told us. Activists along
with ordinary people have been protesting in recent months, demanding a change of government and
solutions to economic hardship. “The economy is growing, but not to the benefit of the people”, another
activist explained, “Salaries are stagnant, and there is no investment in education or health care”.

In further explanations of the protests, we were told of corruption and clan-based privatisation, with
construction businesses being used as vehicles for money-laundering and the lack of transparency in the
gold mining industry.

The so-called ‘Velvet revolution’ in Armenia in 2018, has become an inspiring example for the civically active
part of the population. The lack of recognition of statehood has not hindered protests or the putting
forward of demands for change. But where will these demands bring the de facto state? Have any of the
sides — the authorities or the protesters — solutions for the easy-to-see problems?

In dealing with the problems, there are three factors that seem to especially influence political processes:
1. The Soviet heritage;
2. The armed conflict with the Government of Azerbaijan and the resulting militarisation of society;
3. The “Velvet revolution’ and transformational changes in Armenia.

The Soviet heritage

Ways of thinking and acting inherited from Soviet times still prevail in many countries in the region and in
the de facto states. The de facto leadership of Nagorno-Karabakh declared its independence from
Azerbaijan in 1991 leading to conflict, internal displacement of large numbers of people and since 1994 an
uneasy ceasefire.?®’ Since that time there have been several attempts at system change in post-Soviet
states, including the ‘colour’ revolutions in Ukraine, Georgia, Kyrgyzstan and recently, in Armenia, though
progress towards rule of law, an independent judiciary and media, tackling corruption and democratic
values has been uneven.

Even though the breakaway Nagorno-Karabakh region is at the centre of the conflict between Armenia and
Azerbaijan, its situation mirrors developments elsewhere in the wider region as the de facto authorities are
balancing between authoritarian rule and demands from society for greater freedoms and economic
reforms. There are elections, but without the people’s voice; and there are parliaments, courts and state
ministries, but under an overwhelming bureaucratic mist. The institutions are not able to function properly
and transparently. The central authorities remain willing to order law-enforcement and military units to use
violence against its own population.

These effects of the Soviet heritage are an important factor in Nagorno-Karabakh as well. However, the
unrecognised status of the region makes institutions even weaker than in recognised states in the wider
neighbourhood. From the populations’ perspective there might be, somewhat paradoxically, both positive
and negative consequences of this institutional weakness.

Among the positive factors that can be mentioned is more independent thinking about alternatives to the
current ways of running the territory. This is especially true for a new generation of people, who have not
experienced Soviet-style authoritarian rule and the internet. Social media opens new opportunities for
participation and discussions on future developments.

At the same time, the lack of ideology and a clear vision for where the region should be heading — after
almost 30 years of separation from the rest of the world, and resulting economic stagnation — leads to the
gap between dreams and reality to grow wider. People are waiting for recognition, which they think will
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come one day, as they are confident in the de facto state’s economic and military viability. There are even
those who dream of the forming of a Greater-Armenia of the 21 Century, which will include regions of
Turkey, Iran and Nagorno-Karabakh.

The role of Russia, where according to various sources 2.5 to 3 million Armenians work and live, is not clear
for the inhabitants, especially not for the younger generations.?®® Some perceive Russia as a multinational
superpower confronting negative influences from the USA and President Donald Trump. Others realise that
that Russia is not quite a democracy, and that it serves its own narrow interests by selling weapons both to
Armenia and Azerbaijan, fuelling further militarisation of the region.

Militarisation

Since the 1990s, the society of Nagorno-Karabakh has been heavily influenced by armed conflict, with
regular skirmishes and sniper fire along the line of contact. In April 2016, there was a four-day war, which
seems to have left a patriotic feeling among the population. Although the conflict saw the Nagorno-
Karabakh or Armenian forces for the first time lose a small amount of, territory to the Azerbaijani Army, it
has added to a renewed sense of unity and nationalism, mobilising readiness at all times to defend the
territory against an increasingly strong opponent. People in military uniform, military exercises and
repeated instances of gunfire between Azerbaijan and Nagorno-Karabakh soldiers, which steadily expand
the number of wounded and killed soldiers, remains a visible part of life. According to Caucasian Knot, a
news website covering the whole Caucasian region, the number of killed and wounded since 2016 amounts
to around 80, including both combatants and a few civilians from both sides.?*

Most of the male population over 18 years are bound to military service and remain ready to become active
combatants if needed. “We do not want war”, our male interlocutors repeatedly confessed, “But if there is a
war, our army will win”.

There are around 30,000 internally displaced persons in Nagorno-Karabakh.?”° 30 years after the conflict
started, many of them still do not have a proper place to live. They have not received any compensation for
their losses.

“What happens in Nagorno-Karabakh is a humanitarian catastrophe”, a local journalist underlined.
“Politicians do not care about people’s lives and even less about their opinions. Those, who had opportunity
and resources to travel, left the region”.

The displaced people have been supported by a few Armenian non-governmental organisations (NGOs).
Some international missionary and humanitarian organisations have also helped. Otherwise, most
international organisations are wary of operating in Nagorno-Karabakh and other de facto states. The
overall policy of international donors is not to fund independent civil society organisations operating in such
territories. This situation hinders progress on human rights. Lack of international support and contacts also
makes the work of independent journalists, activists and lawyers more difficult. They lack the strength only
cross-border, regional and international cooperation and solidarity between colleagues can give.

Peace and a final settlement of the conflict between Armenia and Azerbaijan seems not to be possible in
the near future. Among the population in Nagorno-Karabakh we sensed that there is both a constant
expectation of the continuation of conflict and war, and an understanding that someday the peace must
come.

A village called Talish, placed in the border zone with Azerbaijan, experienced heavy destruction during the
four-day war in 2016 and still lies in ruins. All 600 people living in the village left, and so far, only two



http://www.russia-armenia.info/node/16443
https://www.eng.kavkaz-uzel.eu/articles/42824/

families have returned. One of them recently celebrated a wedding with 250 guests in Talish” old church.
The local authorities have built or renovated around 50 houses.

It is neither the absence of a proper road to the village, nor the lack of access to water or electricity that
seems to prevent return. It is rather the continued risk of gunfire and the lack of prospects of conflict
resolution that keeps people away. In their experience, while time is passing, the conflict may escalate or
diminish, but will not go away. The air is filled with rumours, fake news and myths.

From Armenia with hope

When a society for decades lives with conflict and the mobilisation for war, national security often becomes
the top priority and individual human rights a secondary importance. People get used to enduring hardships
and become tolerant of violence. They adapt to a worsening social and political situation, malfunctioning
institutions and widespread poverty.

However, we sense that there is a wind of change now blowing from Armenia to Nagorno-Karabakh, where
Armenians constitute a vast majority.

The 2018 ‘Velvet revolution’ in Armenia inspired local activists, civil society groups, journalists and many
ordinary people, who have no choice but to stay and live in the territory. The society is indeed changing
according to local activists. They claim that fear is not a strong factor anymore and that the armed forces
would hardly attack peaceful protests, which have increased in numbers since the regime change in
Armenia. Social media platforms are important providers of alternative information and places of
discussions. Local activists and journalists are willing to refer to international norms of rule of law, freedom
of expression, and bring cases to the Ombudsmen office and even international mechanisms when there is
an opportunity.

If one forgets for a moment that the region is a de facto state, one could hardly find any difference between
the society in Nagorno-Karabakh and other societies in transition. There are common features of fatigue
and discontents with power elites, which are stuck in internal bargaining struggles for power, assets and
corruption. They seem unable to solve social problems or fulfil basic needs of the population. Lack of real
opposition with a vision and a concrete reform agenda is also a common issue.

However, the story of Nikol Pashinyan, the reforming Prime Minister of Armenia, who had a past as a
prominent journalist and opposition politician, pulls out a new debate: could something similar happen in
Nagorno-Karabakh? Some mention Samuel Babayan, a former Secretary of Defence, who after staying in
power for 10 years joined the opposition. Would he be able to gain people’s trust and pursue a reform
agenda?

Many locals assume that the revolution in Armenia was a result of the four-day war in April 2016, and
popular dissatisfaction with failures of a corrupt and inefficient military and state apparatus. Pashinyan has
so far been rather careful in talking about the situation in Nagorno-Karabakh. He has, however, talked about
the need for investigations into different aspects of the war, which represented the worst fighting between
Armenian and Azerbaijani forces over Nagorno-Karabakh since a ceasefire was signed in 1994. In June 2019,
the Armenian Parliament established a commission to investigate the circumstances of the war.?’

Need for a people-centred approach

The political situation is not easy, given its duality. You may be pro-reform and —democracy internally, but at
the same time you have to present a plausible strategy for sustaining a positive relationship with Russia as
the security guarantor of Armenia and — in the long run — for negotiations with Azerbaijan. This duality



https://eurasianet.org/armenia-begins-probe-of-2016-war
https://eurasianet.org/armenia-begins-probe-of-2016-war

creates a vulnerability, which neither Armenia nor Nagorno-Karabakh will be able to solve without more
decisive involvement from the international community.

There is a need for careful steps, both to address internal human rights problems — such as expanding
freedoms and fulfilling economic and social rights of an impoverished population — as well as moving ahead
with peace talks.

An important part of such a shift in approach would be to place the situation of the people living there in
focus. The fact that there has been no solution to the housing problems of about 30,000 internally
displaced people living in Nagorno-Karabakh is telling of the need to re-orient focus.?’”2 Whether this
situation is mainly due to inaction by the international society, as claimed by Nagorno-Karabakh
Ombudsman Artak Beglaryan, with local authorities doing what they can, might be debatable.?”® Improving
the situation of the still very large number of internally displaced people in Azerbaijan should of course also
be part of such a people-centred approach. Both national authorities and the international society should
step up efforts to remedy their situation.?”*

It is beyond doubt that there is a need for more engagement from international organisations to improve
human rights and living standards in the region. Such a shift in approach will, we believe, in the longer run
also make it easier to solve the conflicts.
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10. On Crimea

By Anton Naumliuk®”>

At the end of March 2019, 20 people were detained in Crimea on one day, with 23 people arrested in
total.?’® These were Crimean Muslims accused of participating in the Islamic party Hizb ut-Tahrir,
recognised as a terrorist group in Russia since 2003. The next dayin the Russian town of Rostov three more
Crimean Muslims, who were not found during searches the day before, were detained on the same charge.
A couple of weeks later, Raim Ayvazov was detained at the border. He was about to leave Crimea, going to
the Ukrainian city of Kherson in order to get documents. The Federal Security Service officers took him to a
field near the border, put him on his knees and began to shoot a gun close to his head, forcing him to
confess and to incriminate the other detainees. He agreed of course, although he later recanted and told
the court about the imitation of the shooting, which he was subjected to by the Russian secret services.
Before telling what had happened to him in public, Raim Aivazov, though very afraid, was able to transmit
the information to his lawyer Maria Eismont. She, in turn, handed the story over to Crimean human rights
activists, who told it to the journalists including me, the author of this essay. This scheme, a cooperation
between the lawyer, the human rights activist and the journalist, is the most effective one from the point of
view of both journalism and human rights protection. As experience shows it is most effective from the
point of view of protection of persons prosecuted unlawfully for political or other reasons. Before Eismont,
Ayvazov had a lawyer appointed by the state, who intimidated him and persuaded to ‘admit’ his guilt. If
Eismont had not listened to him, then the information about what he had been subjected to would not
have appeared at all. The remand hearing concerning Aivazov, like almost all political proceedings in
Crimea, was held behind closed doors, and it was impossible for journalists, observers, and even relatives
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to get in the court room. If the activists whom the lawyer had told about Ayvazov’s ‘shooting’, had not
contacted the journalists, this information would have remained only on social networks and would not
have spread beyond them, causing a reaction from the supervisory authorities.

My journalistic activities in Crimea began in the summer of 2016. Since then | have spent almost all of my
time on the peninsula: one month on a business trip, the next on various trips and working with material,
then returning back to Crimea again, covering almost all political trials that are held there of Crimean Tatar
and Ukrainian activists. This experience forms the basis of the ideas in this essay about the most effective
interaction with lawyers and human rights activists in Crimea.

In the spring of 2015, when mass detentions of Crimean Tatars and politically motivated abductions of
activists became a reality brought by the Russian authorities, the human rights organisation ‘Crimean
Solidarity’ was formed on the peninsula and still operates successfully there. It united lawyers, relatives of
political prisoners and those activists who engaged in providing legal assistance to prisoners, helping
families and children left without fathers because of an arrest or an abduction. Activists carry out the
information gathering work as well — they cover court hearings, searches, detentions, and generally those
activities conducted by Russian security forces that are related to violation of human rights on the
peninsula. Several representatives of the Ukrainian Cultural Center, the remnants of Ukrainian society in
Crimea, who are subjected to constant persecution, take part in the monthly meetings of Solidarity, but all
the activists are Crimean Tatars, Muslims. They have been persecuted since the beginning of 2017, not only
for their political disloyalty to the Russian authorities (as was the case of ‘February 26’, when participants of
the February 26 rally, 2014, were persecuted; they had demanded the local parliament deputies to retain
Crimea as a part of Ukraine), and not only for disobeying the Crimean Muftiat, which is the Muslim
governing body that is fully controlled by the Russian security services, but, above all, for their civil and
human rights activities. ‘Solidarity’ rather quickly formed a structure in which there are groups of
‘streamers,’ that is, ‘civil journalists’ who cover the persecution by Russian authorities in social networks; a
group of ‘civil defense counsels’, lawyers who had acted as defense counsels in court cases with non-
criminal charges, for example, because of protest pickets; and a separate group was engaged in providing
everything the prisoners needed. This final group helped families and, above all, children, many of whom
needed psychological support after having experienced a search, an arrest at home and the trials of their
fathers. 18 people out of the 24 detainees, accused of participating in Hizb ut-Tahrir mentioned at the
beginning of this essay, are activists of ‘Crimean Solidarity’.

Generally speaking, ‘Crimean Solidarity’ took over the functions of a human rights community on the
peninsula. Representatives of international human rights organisations can not work legally on the
peninsula because Russia has made their presence in Crimea dependent on the actual recognition of the
annexation. “Please come to work in Crimea, if you want to,” Russia says, for example, to the Organisation
for Security and Co-operation in Europe (OSCE) Observer Mission, which has a mandate to monitor Crimea,
but which is based in Odessa. “However you must get a permission from us, because this is our territory.”?”’
It is obvious that human rights organisations cannot do that. However, in 2015, the Turkish human rights
mission visited Crimea and published a report after the visit, where it severely criticised the actions of the
Russian authorities and security forces, specifically relating to human rights violations including politically
motivated prosecutions, abductions of activists, infringement of the Crimean Tatar language in education
and so on.?’® Over the past year, two joint human rights teams were able to work in Crimea. They met with
the families of political prisoners and activists of ‘Crimean Solidarity’, but they entered the peninsula while
preserving their secrecy, which of course limited their activities. Likewise, Ukrainian human rights activists
rarely work in Crimea, entering under the guise of tourists. But in this case, they are often surveilled by
Federal Security Service (FSB) officers, that keep them under observation and wiretap their phones. The last
time an employee of a Ukrainian human rights organisation (the author omits the names of the
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organisation and the employee for security purposes) had worked in Crimea and was traveling back to
mainland Ukraine, an FSB Border Guard officer warned her directly: “Today we release you, but if you come
again, you will get problems due to unauthorised activities of a foreign organisation.”?”® All Ukrainian
human rights organisations are forced to follow what is happening in Crimea from Kyiv, receiving
information from the activists from ‘Crimean Solidarity’, a small number of journalists and local lawyers. In
turn, they can only covertly help activists and lawyers, constantly endangering those whom they are
helping. Russia has developed a large law-enforcement practice of persecution for contacts with
‘undesirable organisations’ and ‘foreign agents’.

At the same time, Russian human rights organisations are not very eager to work in Crimea. A reaction from
Ukrainian colleagues almost always follows activities carried out by Russian human rights defenders on the
peninsula, reminding them that Crimea is part of Ukraine, even if annexed by Russia at present, and that
Russian organisations should appear there only with the sanction of Ukraine. There are not many Russian
human rights activists, including those who believe the same, who are willing to engage in a political
scandal. A few Russian human rights activists, who systematically work in Crimea, need in addition to get a
work permit from the Ukrainian authorities each time they go to the peninsula. They must submit an
application to the Foreign Ministry, carry the documentation package personally to the migration service,
come personally and get a special permit, and then travel exclusively through Ukrainian border posts on the
isthmus that connects Crimea with the Kherson region. Usually, in order to obtain such a permit, it is
necessary to wait between three days to a week. Despite all attempts to facilitate the procedure, for
example, to be able to get permission remotely, without coming to Kyiv personally, the situation has not
changed for the past five years. The direct arrival of Russian human rights defenders by plane from Moscow
or across a bridge connecting Crimea and Russia, most often does not cause official Kyiv to react, even
though it violates Ukrainian border legislation. There is however no guarantee that Ukraine will not
remember these violations in the future. Few are willing to risk relationships with Ukrainian colleagues and
authorities. Despite constant evidence of torture used by FSB officers, the ‘Committee against Torture’, for
example, headed by Igor Kalyapin, does not work in Crimea. The same Russian human rights activists who
have been working here since 2014 are in fact, still working on the peninsula; no new ones have appeared
on the scene during the last five years.

The community of lawyers in Crimea remains in a similar situation. Ukrainian lawyers cannot work on the
peninsula at all, and they can only provide support to the Crimeans who complain to the European Court of
Human Rights (ECHR), or in Ukraine itself, if required. They cannot defend clients in Crimean or Russian
courts. Their interaction with Ukrainian law enforcement agencies, which initiate cases against Russian
secret service officers and law enforcement agencies in Crimea, turns them into enemies of the Russian
authorities on the peninsula. In 2016, Russian border guards barred Ukrainian lawyer Yevgenia Zakraska
from entering Crimea until the end of 2020.

Inside Crimea there has developed a community of lawyers working on political judicial processes primarily
relating to Crimean Tatar activists, the most heavily prosecuted group. These lawyers are either Ukrainian,
who lived in Crimea in 2014 and have undergone a re-certification, or those who have received that status
during the past five years. From the point of view of their work, they are considered in the same way as
those Russian lawyers who come to Crimea from Russia. Nikolay Polozov, who first defended Nadezhda
Savchenko, and then the Mejlis deputy chairman (the Crimean Tatar People’s self-government body,
forbidden by Russia) Akhtem Chiygoz in the ‘February 26’ case, is one example.

Since 2014, the legal association ‘Agora’ has been working in political judicial processes in Crimea. Agora is
probably the most well-known Russian association, with the biggest counsel stories. Dmitry Dinze, who was
then part of Agora, defended the Ukrainian director Oleg Sentsov, while Svetlana Sidorkina defended the
anarchist Alexander Kolchenko. However, the lawyers of Agora did not live in Crimea until 2016. The lawyer
Alexey Ladin moved to the peninsula later, he joined Agora and became their representative in Crimea. The




activities of Agora on the peninsula are also important, because the association pays great attention to
information support in relation to their affairs and to cooperation with journalists. However, Russian
lawyers, as well as human rights activists, have faced a reaction from Ukraine due to the fact that they had
entered Ukrainian Crimea.

As Pavel Chikov, head of Agora explained “jt was a little unexpected: you think you are trying to bring good
things to people, and then you get criticised by your colleagues. The logic is clear: by participating in the
protection of these people, you legitimise annexation, but we acted out of the considerations that there is a
person, he has problems, respectively, he needs help. Everything else is secondary.”?%°

In the spring of 2016, seven journalists in Crimea were searched on the same day. They were all witnesses
in the case of their colleague Nikolay Semyona, who was accused by Russian authorities of separatism for
an article published on Radio Free Europe/Radio Liberty, where he spoke positively about the energy
blockade of Crimea.?! The blockade had been organised by Ukrainian nationalists and Crimean Tatars in
the autumn of 2015. Mass searches forced some journalists to leave Crimea and follow their colleagues,
who had mostly left earlier, while others abandoned journalism. According to lawyer Alexander Popkov
“with the help of the Semyona case, the Russian authorities crushed the network of independent
journalists on the peninsula”.?? Even earlier, the editorial offices of the Crimean Tatar TV channel ATR, the
Radio Free Europe/Radio Liberty project ‘Crimea Realia’, the Black Sea TV Company and other independent
journalistic groups were forced to flee Crimea. After that, independent correspondents in Crimea worked
unsystematically, except for the time when the journalist from the Russian ‘Novaya Gazeta’, Ivan Zhilin,
lived in Sevastopol. In order to get to Crimea without violating Ukrainian border legislation, foreign
journalists had to go through the same procedure as human rights activists. However they had to submit an
application to the Ukrainian Ministry of Information and Press and not to the Foreign Ministry. This
procedure takes up to a week, so the journalist first has to spend that time in Ukraine, then he must go
across the isthmus, being subjected to interrogations and additional verifications, first by Ukrainian secret
services, then by the Russian ones. When he leaves the peninsula, everything happens in the reverse order,
but the interrogation by the FSB officers is more often quite harsh, especially if the journalist has met with
activists, lawyers and families of political prisoners. FSB officers check the correspondents” equipment and
phones, that they download information from. They take fingerprints and interrogate about all of their
contacts on the peninsula. These obvious risks, as well as the fact that Crimea has gradually, over the past
five years, left the media agenda, lead to the fact that foreign journalists travel to the peninsula less and
less frequently. From a Ukrainian perspective Russian independent journalists do not from other foreign
ones, but in order to not to get involved in the procedure of obtaining permits and passing the
administrative border, they travel from Russia directly, hiding under a pseudonym. There just are no
independent journalists among the Crimean media, that are controlled by Russian authorities and secret
services.

The challenges that human rights defenders, lawyers and journalists in Crimea are facing, also have
determined the nature of their cooperation. First-hand information about the events taking place is most
often obtained by lawyers from their clients and their clients” families. They are called upon for help during
searches and detentions. They transmit this information to the activists of ‘Crimean Solidarity’ and human
rights activists, who disseminate it on social networks and transmit it to professional journalists. And it does
not really matter where these journalists are located — in Crimea, on mainland Ukraine or in Russia. Much
more important is the personal confidence in the media and journalists, with whom lawyers and human
rights activists work. Such an arrangement gives rise to problems for all of its participants.
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A journalist, that receives information from activists or human rights defenders, cannot actually check it
immediately if he is not in Crimea. He is forced to rely on the information as trustworthy and he can only
verify it later, either through judicial documents or on the spot through contact with the prisoners’
relatives. At the same time, it is clear that human rights activists and, even more so, lawyers, have their
own goals, namely to protect the persecuted person. Based on that, a lawyer may not share all information,
activists may not want to disseminate facts that can harm a person. A journalist has a goal to inform the
public, but it is impossible to do so if providing information only partially. If the information is socially
significant, it has to be complete. In 2018, one of the Crimean Tatars (the name is kept out for security
purposes) was arrested by Russian secret services, accused of participation in the Crimean Tatar volunteer
troop named after Noman Chelebedzhikhan. That troop operates in the area of the administrative border
with Crimea, and Russia qualifies participation in it as participation in an illegal armed formation. Already in
custody he managed to get in touch with activists, who then found me, so that | could cover his case and
his trial. | rechecked his story with the leader of the troop, who confirmed that the Crimean Tatar really had
wanted to join the troop, but was not accepted because of a criminal prosecution for robbery, from which
he had to flee from Crimea. When the text was ready, the lawyer and his client suddenly changed their
position, stating in court that he had never wanted to join the troop and had not even left the peninsula.
And it was precisely this position that they had wanted to see reflected in the reporting. It was clear that
the publication of the article could harm the defense strategy of the Crimean Tatar in court, but it was also
impossible to publish deliberately false information. This apparent contradiction between the work of a
journalist and a lawyer or human rights activist occurs quite often while working on issues of human rights
violations and political persecution.

The Crimean Tatar Eden Bekirov is now kept in a detention facility in Simferopol, accused of illegal handling
of explosives and ammunition. He has one leg and a first-degree disability, as well as a severe form of
diabetes. His health has been deteriorating since he was arrested in the December 2018, but each time a
remand hearing concerning the extension of his custody for the investigation period, is approaching, the
defense counsel informs that he is dying in custody. This fact is impossible to check. Both human rights
activists, most journalists and Ukrainian media use it very actively, referring to the defense counsel, but the
reliability of this information is however not confirmed by anything else than the lawyer’s words. For him it
is of course beneficial for the defense of Bekirov.

Nevertheless, an effective interaction between lawyers, human rights defenders, activists and journalists
has developed in Crimea. After many years of working in Crimea, and in fact, no new journalists or human
rights activists have appeared on the scene during the last five years, all participants of this system have
developed confidence in each other. The main question that Russian secret services ask me when | cross
the administrative border is: “Who provided you with information? Where did you get the documents for
your article? Whom of the lawyers were you in contact with?” It is clear that the effectiveness of our
interaction with lawyers depends on our silence in response to that question. The objectivity and
completeness of the articles depends on how effective that interaction is. This will, in turn, affect how
effectively the human rights defenders will be able to use those texts for advocacy. All these interactions
are based on trust — there are risks for any of the participants in this scheme. A lawyer risks when he
delivers documents and information from a classified case to journalists and human rights activists. A
journalist risks responsibility for disclosing this information if he refuses to name his source. In addition he
also risks his own authority because he often cannot verify the information. The human rights activist can
neither check this information and risks using materials from a journalist for advocacy purposes and, for
example, for writing monitoring reports. It is quite possible that this effective scheme would not have
developed in Crimea if the brunt of political persecution had not fallen on the mono-ethnic community of
the Crimean Tatars. They have both the experience from the national movement following the deportation
in 1944, and the religious solidarity of an Islamic community. Lawyers working on political affairs, and
human rights activists from ‘Crimean Solidarity’ appeared first among the Crimean Tatars. They were only
subsequently joined by professional journalists.



Author’s recommendations:

1. To create an informal association of journalists, who focus on religious and political persecutions,
lawyers and human rights defenders on the basis of a Russian human rights organisation (for
example, ‘Memorial’) or an international organisation. Such an association would be able to
provide a base of experts and lawyers for certain cases. This will, in turn, provide lawyers and
human rights defenders with an opportunity to address journalists directly. It will also give them an
idea of whom they can trust in relation to cooperation.

2. To seek from Ukraine a simplification of the entry procedure to Crimea for journalists, human rights
activists and Russian lawyers. Ideally, to be able to apply for and receive permission remotely, as
well as to be able to enter Crimea not through mainland Ukraine, without violating the border
legislation.
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11. Education and Information - the golden passport for
young Transnistrians

By Alina Radu?%*

Imagine that you are young, hardworking and have just been accepted to one of the best universities in
Europe, you even got a scholarship that covers your expenses, but your passport is closing all the doors. No,
you did nothing wrong, you were just born in a difficult place. Imagine you have opportunities to study in
good schools and you want to bring back all the knowledge you will obtain back to your people, but your
region is not on official maps, nor on official lists of passports to get a visa or a travel permit. Imagine that
the leaders of your homeland travel to the most beautiful and developed countries, for business and/or
vacations, but you cannot leave to go study. Is that right? Does that align with human rights?

This is what has been happening for the last few decades in the Transnistrian region. For more than 20
years, some thousands of people born in this territory get passports that represent, in a way, their identity
but not their opportunities. With a Transnistrian passport someone can travel to a very limited number of
places, almost nowhere, because not one United Nations (UN) country recognises it as a country.?%

Being born on a territory that limits educational (and any other) opportunities should not be a source of
guilt, but a synonym for the fight for personal rights. ‘Everyone has the right to leave any country, including
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his own’ says the Universal Declaration of Human Rights (Article 13). But, there are territories that are not
state parties to UN covenants, or other standards of human rights.?

If a passport does not allow you to travel abroad for University, ask yourself how do the leaders of the
Transnistria region travel??®” A video filmed last year at Chisindu (capital city of Moldova) Airport, shows
the arrival of Transnistrian leaders from Germany with a large load of goods, while their bodyguards were
blocking reporters from filming and asking questions. Transnistrian leaders hold passports from other
countries. So, if they lead a de facto state but travel with the passport of another country, people deserve
to know how they have achieved this and how it could also work for themselves.

After decades of this unrecognised reality, some people in the Transnistrian region have as many as four to
five passports from different entities: the Soviet one - for memories, the Transnistrian - for local
identification, the Russian - to travel to Russia and former Soviet Union territories, the Moldovan - to travel
to up to 70 countries, and some people also have the Romanian passport, that allows them to travel to 118
states without a visa.

Travel abroad is possible only with the last three passports, with the last two there are no visa
requirements to travel to the European Union (EU), and with the last one you have the possibility to work
in the EU and be exempt of educational taxes for student fees in many universities.

It has been almost five years since the start of the Visa Free Regime between Moldova and the EU, and any
person born in the Transnistrian region is welcome to get a Moldovan passport. By having that passport
they also find it easier to directly access their rights, including those specified in the UN Charter, the Council
of Europe charters, and specifically the European Court on Human Rights (ECtHR). And this form of access
works, with the support of Moldovan lawyers and NGOs to raise matters with the international
mechanisms.

Having a right does not mean it is automatically respected in such unrecognised areas. But it does mean
that there is a system of rights and institutions with obligations to uphold those rights. Thomas
Hammarberg, in his role as UN Senior Expert on Human Rights in Transnistria, did a monitoring visit to
Transnistria back in 2013.2% The conclusions were not the most positive and there were many
recommendations for improvements. Five years later, Hammarberg returned to Transnistria and found an
amazing thing.%° Yes, the territory is still unrecognised and the institutions are not efficient, but he noticed
‘a growing human rights awareness in the Transnistrian region. In several key areas’. It is obvious that in the
Transnistrian region more and more people know what their rights are and where to look for truth and
justice, but the way to go is still long.

While many of the Transnistrian people use Moldovan passports, they cannot use the Moldovan judicial
system to fight for their rights. But they may ask for help from the ECtHR.

The Media Center in Tiraspol does the hard job of amplifying the voices of citizens in the region. A special
online project ‘No Torture!” helps citizens to understand their rights, how not to be punished unlawfully
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and how to get help.?° A specially-made video aids in informing citizens from the region how to appeal to
the ECtHR.?*

There is a long list of cases won by citizens from the Transnistrian region at the ECtHR. It started in 2004,
when a group of prisoners of war detained since 1992 in different prisons in the region won their case at
the ECtHR. The llascu Case was the first case to prove at an international court that the Russian Federation
was involved in the war of 1992 and in the further separation of the region.?®?> The Russian Federation
accepted the decision and payed damages to all four prisoners of war.

After that, many other groups from the region claimed justice at the ECtHR and won. Among these
numerous groups were parents and children attending Romanian language schools in Transnistria that had
been prohibited to study in their mother language in their home cities. The Russian Federation was found
guilty of obstruction of education rights in eight schools in the region.?>® The decision was pronounced in
2012. The Russian Federation has not yet paid damages, but there has still been a decision and all the
pupils, their parents and teachers have learned that they have rights in this issue. Many of those pupils
have already finished school and many of them got into European Universities, including Romanian
establishments that provide scholarships to young people in difficult conditions. Through the ECtHR case
people involved have learned to have a better future, a future with fulfilled human rights.

The violation of human rights in the region never stopped, but the number of people looking for justice in
respect to their rights is higher. The 2018 list of decisions from the ECtHR about citizens living in the
Transnistrian region is long enough, and the guilty countries are the Russian Federation and the Republic of
Moldova.?* Transnistria, not being considered a country, is not named guilty, but a list of local officials are
named guilty for breaking fundamental human rights. The names of officials include Igor Smirnov, former
president of the region and his son Vladimir Smirnov — the former head of local customs. People
complained against them for multiple reasons, including inter-alia; unlawful detention, torture, limited
access to properties, right to education; and all of them won. Many of the complainants received financial
damages paid by the Republic of Moldova and the Russian Federation. All of them made the complaints to
the ECtHR as citizens of the Republic of Moldova or the Russian Federation. Not one person made a
complaint on the basis of Transnistrian identity. Citizenship is a right and a tool for enforcing rights — a
lesson learned by all sides.

A short look at the official news webpage of the Transnistrian administration shows that Moldovan
citizenship is largely recognised. At the end of April 2019 a Moldovan athlete, Lilia Fisikovich was selected
to participate at the Olympic Games in Tokyo in 2020.%> She was born in Tiraspol, the capital of the
Transnistrian region. But she won under the Moldovan flag and she is congratulated on both sides of the
river Nistru. Recently, a group of children from Transnistria won medals at an international swimming
competition in Ukraine.?®® How could people from a disputed territory participate in competitions in
Ukraine that is suffering from territorial disputes? The young swimmers competing under the Moldovan
flag, and most probably, with Moldovan passports.
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So did ‘DoReDoS’, a band from the region who won the national Moldovan Eurovision contest and
represented the whole of Moldova in Portugal in the 2018 ‘Eurovision’ international contest.?®” Some days
ago, the same state agency informed the public that the title ‘Miss Europe’ belongs to a Transnistrian girl.2%
While the word ‘Europe’ is used in music, sports and cultural events, in politics it is seen as a problem in
many cases.

Looking at the same official press agency from Tiraspol, ‘Novosty Pridnestrovia’ we find many ‘bad news’
articles of events happening in EU countries: ‘press freedom in EU is worse than ever’, ‘death because of air
pollution doubled’, ‘tourists in Europe are unhappy’.?®® All of these negative news articles are based on real
facts and no doubt do contain some information citizens should be informed about. But, for example, on
the same press agency webpage we could not find one article about freedom of the press in the
Transnistrian region.>% Reporters from the region have come a long way from the Soviet era of journalism
to modern reporting. They have participated in hundreds of media trainings in Chisinau, Brussels, Riga,
Stockholm, Washington DC, and Chicago. They have visited newsrooms worldwide and they have learned
how to make balanced news, visual journalism, and investigative reporting. Thus, their inability to work at
home and the lack of freedom of the press in the region is among the worst problems for Transnistria. One
of the few articles in the region about freedom of the press argues that it is much worse in Transnistria
than everywhere else in Europe.3®

While Article 10 of the European Convention on Human Rights (ECHR) guarantees ‘freedom to hold
opinions and to receive and impart information and ideas without interference by public authority and
regardless of frontiers’, reporters in the region claim that they cannot publish any critical article about the
ruling administration, that many editors-in-chief and journalists were fired because of their wish to use
freedom of speech. It is not enough to have the freedom to criticise the Moldovan Government or
European governments. Journalists and society should be able to analyse and debate problems at the local
level. For now, one good thing in the region for journalists is that they can travel to many places with
Moldovan passports to learn. Back at home, they, as holders of Transnistrian passports, cannot write free
news if they are critical about the local government, and they might not be able to publish positive news if
it is about Moldova as a whole or about the EU. Despite these issues, there is the Internet for sharing and
publishing news that has no borders.

Freedom of the press is complex and involves many responsibilities. One of them is to bring to attention
the voices of the unheard. The Media Center in Tiraspol helps journalists and citizens to shed light on their
lives, including the difficulties. ‘Who are human rights defenders in Moldova?’3%? ‘What is a freelance
journalist and how (s)he works?’3%® ‘What is the right to information?’3% - The answers to all these
guestions are online, and in the Transnistrian region almost every household has access to the internet.
There is also information about how to look for information and how to use databases from local
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government to the Moldovan government.3® Information in the public realm does not have boundaries.
Holders of any passport are able to check public information and databases in Moldova. And when there is
a lack of journalists, anybody can learn how to do citizen journalism in Transnistria.3%

While modern democratic principles are more and more accepted by citizens of the region and most of the
people have and use other countries passports, the authorities of Transnistria stick to the old concept of
keeping the region in the list of unrecognised territories. Recently, the president of the region, Vadim
Krasnoselsky, promised the citizens that “Pridnestrovie will be recognised. Foreigners should get used to

the real name of the country”, adding that “we are a successful modern state”.3%’

The last meeting between Krasnoselsky and the EU Ambassador to Moldova, Peter Michalko showed again
the pleasure to have opened doors to the EU. Krasnoselsky confirmed that the “EU is among the most
important trade partners of Transnistria”, while Michalko mentioned that he is glad that “Transnistrian
businessmen use the opportunity to have access to [the] EU market and the volume of commercial
transactions is growing”.3% Transnistria does not have any commercial agreements with the EU, the only
way for regional businesses to access to European market is to hold official Moldovan documents, including
passports. And everybody knows about that fact, including the office of the leader of the region.

For now, people living on the left bank of Nistru river may get Moldovan passport without any difficulty,
have access to education, the health system, pensions, and other services, as well as travel and conduct
with business the EU. However, Krasnoselsky claims that any unification with Moldova is impossible. “I am
for the unification of Moldova, but without Pridnestrovie. This is fundamental”, claims Krasnoselsky in an
official statement.3®

Nevertheless, thousands of people living in the Transnistrian region, being holders of Moldovan passports,
participated actively in Moldovan elections in February 2019, electing their MPs to the Chisinau Parliament.
Despite the rumours that the voters were organised by some politicians, and possibly bribed to vote, the
ice was broken and people from the area attained new skills - voting for members of the Parliament of an
EU partner country.31°

Who wins in this territorial dispute? Russia? Moldova? The EU? The Transnistrian administration? The real
winners are those who obtain access to education and information. Every year thousands of young people
from Transnistria, having passports from other countries, travel to study, to visit, to participate in
international competitions, conferences, symposiums. Some of them come back to bring their knowledge
and experience home, some of them choose to stay in other places. And this effects their personal lives and
the life of their region for example by setting up NGOs or working as freelance journalists or independent
experts.
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12. Conclusions and Recommendations

By Gunnar M. Ekelove-Slydal, Adam Hug, Ana Pashalishvili and Inna Sangadzhiyeva

This collection of essays has sought to provide a platform for a range of different views about some of the
most challenging debates in human rights and peace building. It does not make any claim to be exhaustive
or definitive, indeed there are many important perspectives that will need to be part of future work, but it
does attempt to be a starting point for conversations about the competing rights and responsibilities at
play in this challenging area. It also seeks to remind all parties to the conflicts and the international
community at large that all people have human rights irrespective of where they live.

Neither the editors of this publication nor their respective organisations, the Foreign Policy Centre (FPC)
and the Norwegian Helsinki Committee (NHC), are endorsing any views on the intractable issues of status
set out by a number of the other essay contributors. However, it is important that local voices are heard,
while recognising and understanding that their positions can be painful to hear for those from the states
from whom they are trying to formally separate and particularly for those from internally displaced
persons’ (IDP) communities whose lives have been changed irrevocably by the conflicts that forced them to
flee. Nevertheless, the issues around status remain intractable at an intergovernmental level and the
subject of much substantive research by peacebuilders and academics that we do not attempt to replicate
here. It is with that in mind that the conclusions that we attempt to draw here and the suggested
recommendations for action look to proceed as much as is possible, given the challenges of doing so, from
a status-neutral position.

At the heart of this debate is the question of whether and how the international community should engage
with the de facto authorities, local civil society and civil society. Georgia, Azerbaijan and Ukraine in
particular®!! robustly defend against any initiatives that would be seen to lend credibility to the de facto
authorities or their policies. As a result, engagement on these issues by international governments and




institutions from the Organisation for Security and Co-operation in Europe (OSCE) to the European Union
(EU) is couched in terms of reiterating and reinforcing the parent state’s position on territorial integrity.
The de facto authorities in turn similarly robustly defend their own claims to independence and regularly
reject initiatives and attempts at international monitoring that seek to assess the situation in the
breakaway regions formally as part of the international community’s work in the parent state. For example,
efforts by the United Nations (UN) Human Rights Council and special rapporteurs to visit Abkhazia and
South Ossetia as part of their mandate investigating the situation in Georgia have been rejected a number
of times.

Recent efforts to change facts on the ground that only create further challenges on the issue of status, such
as the attempts at ‘borderisation’ through barbed wire fences and other means, between both South
Ossetia and Georgia and between Abkhazia and Georgia, risk undermining the human rights of people living
in or near the Administrative Boundary Lines (ABLs). Such changes create specific challenges for members
of the two disputed territories’ Georgian communities and those living in Georgian controlled territories.
Stopping ordinary people from physically crossing the ABLs or making it more difficult for them to travel by
preventing them from getting the relevant documents both impinges on their human rights and
undermines efforts at confidence building that would be a necessary part of any path to conflict resolution.
The Government of Georgia may also want to consider however that particularly in Abkhazia the inability of
the de facto authorities to build their own capacity, partially as a result of international pressure, has led to
an expansion in Russian control and influence beyond what would have been desired by many in the local
power elites.

In this essay collection a number of different authors make suggestions for engagement to address both
human rights challenges and to build local capacity to address every day needs, some of which are more
status neutral than others. While these are all worth considering on their own merits the editors wish to
narrow the focus of our conclusions overall to three areas: engagement with civil society such as non-
governmental organisations (NGOs), journalists, lawyers and other non-state actors; access to international
law; and the rights of national minorities and IDPs.

Civil Society

This collection has made clear that finding ways to engage with and support local NGOs, journalists and
lawyers to learn, strengthen and push back against those that would curtail their activities are central to
efforts to improve human rights in unrecognised states. International NGOs and donors can face a
significant challenge in making contact with their counterparts in de facto states through a mixture of
bureaucratic hurdles, political pressure and legal restrictions or sanctions by both status conscious ‘parent’
states and wary de facto authorities. Physically getting access to de facto states can be challenging,
particularly for those seeking to do so in a manner that doesn’t antagonise the parent states (accessing the
de facto states from Georgia, Azerbaijan and Ukraine rather than the quicker routes via Armenia and
Russia). Azerbaijan has been known to blacklist people that have visited Nagorno-Karabakh via Armenia
without permission and organisations that do not follow the procedures set out by Georgia and Ukraine will
face a significant backlash that would create problems for their work in those countries. In his essay Anton
Naumliuk specifically called on Ukraine to find ways to request permission to access Crimea remotely and if
possible find ways to allow permission for access via Russia rather than Ukraine’s land border, while the
NHC and others have called for greater flexibility from all parties to facilitate people-to-people contact both
to allow status-neutral field research and to work directly with local counterparts.

Access issues include attempts to restrict the international funding of NGOs by the South Ossetian (and of
course Russian) foreign agents laws, Transnistrian legislation on reporting requirements and funding
approval by the Coordination Council of Technical Aid>'?, as well as other official and unofficial pressures
from the parent state against local NGOs collaborating with international groups. The precarious legal and
security situation facing the de facto authorities, as well as Russian pressure in a number of cases, is a key
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factor in the wariness towards international collaboration. However, given that these de facto
administrations regularly call for international engagement, the EU and international governments need to
be proactive in defending the right of international civil society to gain access. Efforts at improving access
for human rights NGOs will of course sit alongside similar efforts to defend Track-2 peacebuilding
initiatives, with efforts to improve human rights potentially creating more space for honest and open
dialogue on conflict issues.

A range of different types of civil society engagement that would be beneficial have been suggested
throughout this publication. These include supporting independent reporting and newsgathering efforts to
draw attention to the activities of the de facto authorities, improving awareness and accountability
amongst the residents of the de facto states, within the public and elites of their metropolitan state
patrons, ‘parent’ states and to the international community. There are also calls to back efforts that bring
together lawyers, journalists and NGOs to encourage collaboration. Such collaboration is believed to be
important in addressing human rights issues, disseminating knowledge about human rights and building
pressure on authorities (de facto and de jure) to address issues. This work could be through joint trainings,
ad hoc collaboration or assisting with the development of more structured, though still informal,
associations to help build networks and trust.

Donors, whether philanthropic or governmental, need to be clear that though targeted funding at groups
unlikely to receive local support can be helpful, skill sharing and helping give a platform for local voices is
also important. This is because particularly in the cases of South Ossetia, Abkhazia, Transnistria and to a
lesser extent for Nagorno-Karabakh any financial or economic incentives the international community
might be able to bring to the table will be dwarfed by the scale of financial transfers being provided by
Russia or to some extent by Armenia and its diaspora communities. As Thomas De Waal points out, as part
of a recent study of a number of unrecognised entities, in Abkhazia ‘Moscow’s spending on pensions alone
was more than ten times the EU’s aid program in 2008-2016."33

Efforts to directly improve the performance of the de facto human rights ombudspeople, while potentially
beneficial, would face significant hurdles for international governments or international institutions. There
may however be space to strengthen the capacity of local NGOs and lawyers to improve their abilities to
influence and where necessary push back against de facto agencies and bodies, empowering people and
reducing the power imbalance between them and the de facto institutions rather than empowering the
institutions themselves.

A number of contributors have argued in favour of finding ways to improve the provision of public goods
such as health care, education, social services, youth provision, and housing to improve the wellbeing of
local people. However, if the de facto authorities are the ones providing the service there is a significant
challenge that capacity building efforts even in these areas would be seen as enhancing their capacity to
govern and therefore not be status neutral. A possible alternative might be to find ways to expand the
capacity of local civil society to deliver such services, so that in theory such provision could continue
irrespective of who controlled the area.

Accessing international law
The second main dimension for protecting people’s rights is through international law, and while
international bodies may set challenges for the de facto authorities®'* ultimately the rights and duties flow
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through and reinforce the importance of the recognised states who are signatories to the relevant treaties.
A number of essays but particularly that by llya Nuzov show the importance of applying international law,
particularly the European Convention on Human Rights to abuses committed in the breakaway entities. As
set out above improving capacity of local lawyers working on the ground in the de facto states and in the
border and IDP communities impacted by the conflicts, improving technical expertise and legal knowledge
is a vital first step. However, it is also essential to help support lawyers in the metropolitan states (Georgia,
Russia, Armenia, Azerbaijan, Ukraine and Moldova) who are able to take cases of abuse and seek remedies
through the European Court of Human Rights (ECtHR).

Both improved legal documentation and other information gathering efforts may open up opportunities for
‘Global Magnitsky’ type legislation in a number of important international jurisdictions including the US, UK
and the Baltic states that could target the international assets of local human rights abusers and their
enablers in the governments of occupying powers. Similarly, such documentation may help facilitate cases
in third country courts operating under universal jurisdiction to holder abusers to account. Donors need to
consider how they can best assist with supporting efforts to access the ECtHR, courts of universal
jurisdiction and to trigger international sanctions.

As the NHC have set out in their essay earlier in this publication both the patron and the parent state as
well as de facto authorities have a responsibility to respect, protect and fulfil human rights to the extent
that they have effective control over a territory. They should co-operate in facilitating access to
international human rights mechanisms and in the implementation of international decisions. While ‘parent
states’ can be challenged over ways in which they may be inflexible in their approach, the ultimate
responsibility for allowing access by international human rights mechanisms lies with the de facto
authorities and their international patrons. Failure to provide access to monitoring by UN, OSCE and
Council of Europe human rights mechanisms will continue to be seen as a sign of defensiveness about local
standards, undermining international perceptions of the de facto authorities’ capacity to effectively provide
governance to the areas under their control.

Minorities and IDPs

Protecting the human rights of minority communities within the areas controlled by de facto authorities is
not only one of the most important areas for improving human rights standards in these areas but will be
an essential component for any future peace process or discussions on status. Whether future paths on
status lead towards reunification, independence, annexation®™® or perpetual limbo, the credibility of the de
facto authorities and occupying powers will be judged by the international community by how they treat
minority groups who live in the territories they control. In the case of Abkhazia, however one defines the
issue of status, the challenges facing members of the Georgian community in the Gali region will continue
to be particularly sensitive and practical steps to improve the situation for the local population are urgently
needed.

The IDP dimension has been less of a focus for this publication given other work in this area but it remains
no less important. There is more that the international community can do to raise awareness of the
continuing plight of IDPs in Georgia, Azerbaijan and Ukraine, particularly those whose future remains
uncertain. This can include more concerted efforts to improve financial and technical support through the
office of the UN High Commissioner for Refugees (UNHCR) and other mechanisms, and ensuring that issues
around protecting the property rights of IDPs pending any agreed peace settlement remain a core
dimension of any international dialogue with the de facto authorities.
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Recommendations

To the de facto authorities and recognised state governments

Abide by all relevant European and UN human rights standards irrespective of status as a formal
signatory to these statutes;

Remove onerous official and unofficial pressures on NGO activity including those on international
funding;

Protect the rights and welfare of IDPs and minority groups;

Facilitate access by UN, OSCE, Council of Europe and other international human rights mechanisms
irrespective of the status under which they operate; and

Reduce bureaucratic hurdles for independent human rights groups, NGOs, lawyers and activists to
gain access to disputed territories without fear for their future ability to work elsewhere in the
region.

To the International Community and Global Civil Society

Ensure that human rights issues are a central part of any dialogue with the de facto authorities and
the state parties to the conflicts;

Support capacity-building and information sharing, both technically and financially, for civil society
in unrecognised states;

Support independent reporting and newsgathering efforts about the activities of the de facto
authorities;

Assist local lawyers to develop their capabilities within local de facto legal systems and to build
partnerships with NGOs and journalists;

Work both locally and internationally to build cases that can be brought to international legal
mechanisms such as the ECtHR and courts of universal jurisdiction;

Utilise sanctions, including Global Magnitsky type provisions, against both individuals and entities
involved in carrying out or enabling human rights abuses in unrecognised territories;

Submit amicus curae communications to international enforcement mechanisms expressing the
need for clearer delineation of obligations and responsibilities between de facto and de jure
authorities; and

Improve support for IDP communities both in terms of living conditions and defending their rights.
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The Norwegian Helsinki Committee (NHC) is a Norway-based non-governmental organisation working to
ensure that human rights are respected in practice. Its main methods are monitoring, reporting, teaching
and democracy support. It is active in more than 25 countries in Europe, Central Asia and throughout the
world. NHC is based on premises that documentation, education and other activities of human rights
organisations are vital to enable states and other powerful actors to protect human rights domestically as
well as in their foreign actions.

The work of NHC is based on the Helsinki Final Act, which was signed by 35 European and North American
states at the Conference on Security and Cooperation in Europe (CSCE) in 1975 and follow-up documents.
The declaration establishes that human rights are vital to ensure peace and cooperation between states,
referring to UN and other international human rights standards.

The Foreign Policy Centre (FPC) is an outward-looking, non-partisan international affairs think tank based in
the UK. Our mission is to provide an open and accessible space for the ideas, knowledge and experience of
experts, academics and activists from across the world, so that their voices can be heard by a global
audience of citizens and decision makers in order to find solutions to today’s international challenges.

The FPC has a global perspective and a focus on Europe, the former Soviet Union, the Middle East and Asia.
We also seek to examine what a progressive, pragmatic and internationalist foreign policy for the United
Kingdom could be. A commitment to democracy, human rights, good governance and conflict resolution is
at the heart of our work






